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into the Development Policies of the Asian Countries
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l. Introduction

After the decolonisation process began after the Sec-
ond World War, the newly independent Asian States be-
gan to accelerate their efforts for economic development
and to assert political and economic freedom in the con-
duct of their international relations. Such attempts found
their expression in various manifestations such asthe con-
cepts of Non-alignment, and a Zone of Peace for the In-
dian Ocean as well as for the whole of South-east Asian
region, Afro-Asian co-operation, and the concepts of the
permanent sovereignty of Statesover natural resourcesand
the New International Economic Order etc.
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In their drive for industrial growth and economic de-
velopment, the Asian countries, like other countries in
other parts of the globe, were soon confronted with the
harm caused by industrial activity to both the local and
globa environment. Given the increased awareness of
environmental problems brought about by advances in
scienceand technology and the massive popul ation growth,
the Asian States were expected to pay attention to actual
and potential harm to the environment in their drive for
economic development. It was at this juncture that the
principle of sustainable devel opment took centre stage of
international environmental diplomacy in Asia.

The object of this article is to examine the incorpora-
tion of the principle of sustainable development into the
development policies of the Asian States. Since Asiais
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such avast continent, adiscussion of thisnaturewill have
to be brief and perhaps specific to certain sub-regional
initiatives. Accordingly, thisarticlewill focus on the situ-
ation in the South and South-east Asian regions.

Il. Theformativeyears

In the formative years of the principle of sustainable
development, the Asian States appeared keen to incorpo-
ratethe principleinto regiona or sub-regional agreements.
For instance, the ASEAN Agreement on the Conserva
tion of Nature and Natural Resources concluded in Kuala
Lumpur in 1985 is one of the most ambitious agreements
in place, and hasfar-reaching implicationsin terms of the
incorporation of the principle of sustainable development.?
The preamble to the Agreement triesto assimilate the es-
sentials of the principle of sustainable development. It
statesthat “theinterrel ationship between conservation and
socio-economic development implies both that conserva-
tion is necessary to ensure sustainability of development,
and that socio-economic development is necessary to the
achievement of conservation on

interest isArticle 6 of the Agreement, which requires States
to protect their forests and control the clearance of veg-
etation. This Agreement was probably the first regional
treaty to deal with environmental problemsin such com-
prehensive manner, dealing with soil, water and other natu-
ral resources and their sustainable utilisation.

Since the 1985 Agreement, ASEAN has taken a
number of other initiatives to promote sustainable devel-
opment intheregion. For instance, the Third ASEAN Min-
isterial Meeting on the Environment which met in Jakarta
in October 1987 adopted the ASEAN Environment Pro-
grammel Il and the Jakarta Resol ution on Sustainable De-
velopment. However, after the adoption of thisresolution
and the 1985 Agreement, a significant shift in policy ap-
pears to have taken place in the ASEAN member States.
The 1985 Agreement never entered into force. When the
international debate on sustainable development moved
ontotheideaof common but differentiated responsibility
(after the publication of the World Commission on Envi-
ronment and Development’s report and the adoption of

alasting basis.” Article1includes
an ambitious, progressive and
comprehensive commitment to
theprinciple of sustainable devel-
opment. It reads as follows:

(1) The Contracting Parties,
within the framework of their re-
spective national laws, undertake
to adopt singly, or where neces-
sary and appropriate through con-
certed action, the measures nec-
essary to maintain essential eco-
logical processesand life-support
systems, to preserve genetic di-
versity, and to ensurethe sustain-
able utilisation of harvested natu-

Courtesy: World Resources 2000-2001

the Montreal Protocoal), the de-
veloping Asian States, which
were by then seeking signifi-
cant financial contribution from
theindustrialised countriesfor
any developmental compro-
mises they were expected to
make, hardened their position.

Owing to the acceleration
of the globalisation process, the
events leading up to the Rio
Conference coincided with the
massive worldwide growth in
economic and commercia ac-
tivity led by companiesin in-
dustrialised countries. While
these businesses were in the

ral resourcesunder their jurisdic-
tionin accordancewith scientific
principles and with aview to at-
taining the goal of sustainable devel opment.

(2) To this end they shall develop national conserva-
tion strategies, and shall co-ordinate such strategieswithin
the framework of a conservation strategy for the Region.

Article 2 of the Agreement goes on to state that

(1) The Contracting Parties shall take all necessary
measures, within the framework of their national laws, to
ensure that conservation and management of natural re-
sourcesaretreated asan integral part of development plan-
ning at all stagesand at al levels.

(2) To that effect they shall, in the formulation of all
development plans, give as full consideration to ecologi-
cal factors as to economic and social ones.

Article 3 deals with genetic diversity of species and
requiresthe contracting parties to maintain maximum ge-
netic diversity. Article 4 requires States to pay attention
to sustainable harvesting of species, and Article 5 seeksto
protect endangered and endemic species. Of particular

The Mekong River Basin and the potential areas that could benefit from
its hydropower resources (highlighted in grey)

process of exploiting the un-
precedented level of business
opportunity offered by the
changed world political climate, the Asian States appeared
keen to catch up with their economic development rather
than implement the environmental principles embodied
in agreements such as the 1985 ASEAN agreement. It is
not that the Asian countries wanted to ignore or under-
mine the principle of sustainable development, but from
then on the approach taken became a cautious and piece-
meal one.

I11. Developmentsin the post-Rio period

A high degree of commitment to the principle of sus-
tainable development came about in relation to the utili-
sation of aspecific natural resource—water resources—in
1995 when the riparian States of the River Mekong con-
cluded an Agreement on the Co-operation for the Sustain-
able Development of the Mekong River Basin.® The pre-
ambleto the Agreement sets the tone for the legal regime
created for the Mekong River Basin. The contracting par-
tiesreaffirm

the determination to continue and co-operate and pro-
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mote in a constructive mutually beneficial manner in
the sustainable devel opment, utilisation, conservation
and management of the River Mekong basin water and
related resourcesfor navigationa and non-navigational
purposes, for social and economic development and
the well-being of al riparian States, consistent with
the needs to protect, preserve, enhance and manage
the environment and aquatic conditions and mainte-
nance of the ecological balance exceptional tothisriver
basin.

Through Article 1 of the Agreement, Cambodia, Laos,
Thailand and Vietnam committed themselves to “co-op-
eratein all fields of sustainable development, utilisation,
management and conservation of water and related re-
sources of the River Mekong Basin”. Accordingly, they
further agreed

to protect the environment, natural resources, aquatic

life and conditions, and ecological balance of the

Mekong River Basin from pollution or other harmful

effectsresulting from any devel opment plansand uses

of water and related resourcesin the Basin.*

TheMekong River Treaty isone of the most advanced
international river treaties incorporating the principle of
sustainable development in the utilisation and manage-
ment of the resources of ariver. Unlikethe 1985 ASEAN
Agreement on the protection of nature and natural re-
sources, which did not enter into force, the 1995 Mekong
River Agreement entered into force on the day it was con-
cluded. Although some other similar treaties concluded
with regard to other international river basinsalsoinclude
some elements of sustainable development, none is as
advanced as the Mekong River treaty. For instance, the
Treaty for Amazonian Co-operation of 1978 concluded
among Bolivia, Brazil, Colombia, Ecuador, Guyana, Peru,
Surinam and V enezuela requires these States to preserve
the environment and to conserve and make arational use
of the natural resources of these countries.®

One of the reasons why both the 1985 ASEAN agree-
ment and the Mekong River treaty are so advanced inin-
corporating the principle of sustainable development is
the help and guidance received from the United Nations
(UN) agencies, particularly UNEP (United Nations Envi-
ronment Programme), in the preparation of these treaties.
Similar agreements concluded under the auspi ces of UNEP
for other parts of the world, such asthe agreement on the
Zambezi River system, also incorporate the principle of
sustai nable development. The preamble to the agreement
on the Zambezi River system of 1987 states that the aim
of the agreement was to develop regional co-operation
based on “environmentally sound water resources man-
agement of the common Zambezi River system and to
strengthen their regional co-operation for sustainable de-
velopment.”® To thisend, the contracting parties adopted,
through the agreement, an Action Plan for the Environ-
mentally Sound Management of the Common Zambezi
River System.”

However, neither the ASEAN countries nor theripar-
ian States of the River Mekong have expressed a similar

commitment to the principle of sustainable development
in relation to the exploitation of other natural resources,
including the tropical forests of the region, which have a
tremendous impact on the local and global environment.
Althoughthe 1985 ASEAN Agreement on nature and natu-
ral resources sought to provide acomprehensive legal re-
gime for the sustainable use of natural resources, includ-
ing forests, thiswas of little significance since the agree-
ment never entered into force. Indeed, the forests have
continued been regarded by the ASEAN States as an eco-
nomic resource to be exploited to earn the foreign cur-
rency needed for economic development. For instance,
when in 1992 Austria passed legislation to impose a high
tariff on theimport of all tropical timber and timber prod-
ucts, with aview to minimising the commercial exploita-
tion of the tropical forests, many South-east Asian coun-
tries launched a collective campaign against this. When
they threatened Austriawith apetition tothe GATT (Gen-
eral Agreement on Tariffs and Trade) dispute settlement
mechanism alleging that the Austrian initiative was dis-
criminatory and inconsistent with its GATT obligations,
the Austrian government amended the law to accommo-
date the concerns of these States.

Little evidence of incorporation of the elements of the
principle of sustainable development into regional or sub-
regional treaties can befound el sawherein Asia. The Char-
ter of the South Asian Association for Regional Co-op-
eration, adopted as late as 1985, contains no provisions
for regional co-operation in the field of the environment,
let alone in the area of sustainable development. The ob-
jectivesof the A ssociation include the accel eration of eco-
nomic growth, social progress and cultural devel opment.
Even when the long-standing dispute between India and
Bangladesh concerning the sharing of the waters of the
River Ganges was resolved through the conclusion of a
bilateral Gangeswater treaty in 1996, no provision on the
sustainable utilisation of the waters of the River Ganges
was included in the treaty.

The Ganges Treaty isanarrow treaty in scope, and is
confined mainly to the sharing of available water between
thetwo countries. It has no provision for the management
of water resources of the River Ganges Basin. The ele-
ments of water conservation, ecosystem or aquatic life
protection, and the concept of sustainable use or exploita-
tion do not figure in the treaty. The concept of develop-
ment of water resourcesin the River Gangesbasinismiss-
ing from the Treaty, and it has no provision concerning
even pollution control in the river. It should be borne in
mind that the Gangesis already one of the most polluted
rivers in the world and the level of pollution is likely to
increase with the massive industrialisation processthat is
underway in India

The Ganges Treaty can be seen in sharp contrast to the
Mekong River Basin Treaty concluded in 1995 which does
contain provisions for sustainable development, utilisa-
tion, conservation and management of the Mekong River
Basin and related resources. Bangladesh and Indiaappear
to havetaken little account of developmentssincethe Rio
Conference. Thesituationisvery similar inthelndo-Nepal
Mahakali River Treaty concluded in 1996. The Mahakali
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Treaty was concluded to exploit the water resources of a
boundary river between the two States by building amul-
tipurpose project, known asthe Pancheswar Project, which
includesthe construction of ahigh damin the upper reaches
of theriver. Neither the Ganges Treaty nor the Mahakali
River Treaty contains any provision for sustainable de-
vel opment, conservation, management or utilisation of the
water in the Gangesriver basin.

However, this should not imply that the concept of
sustainable development does not figure prominently in
municipal environmental laws of these countries. In fact,
the laws enacted in many Asian countries and the EIA
(Environmental Impact Assessment) guidelines appear to
incorporatethe elements of sustainable development. What
ismore, in countries such as India, Pakistan, Nepal, and
the Philippines, the legal system has played avery active
role in guiding the government of the country to follow
the path laid down by the Rio Conference.

IV. Therole of thelegal system
Whilethe activities of governmentsin these countries
appear to be focused primarily on their countries’ eco-
nomic development, the legal system has played a bal-
ancing role by taking bold decisionsin favour of thevital
environmental issues of the country. Thanks to the intro-
duction of the EIA concept, many environmental and hu-
man rights non-governmental organisations (NGOSs), other
pressure groups and grass-roots organisationsare now forc-
ing their governments to comply with international envi-
ronmental standards. The treatment accorded to the prin-
ciple of sustainable development by the Supreme Court
of Nepal in two recent important judgments is notewor-
thy. In S. P. Sharma Dhungel v. Godavari Marble Indus-
tries® the Supreme Court of Nepal held that
...since a clean and healthy environment is an essen-
tial element for our survival, the right to life encom-
passes the right to a clean and healthy environment.
Article 26(4) of the Constitution of the Kingdom of
Nepal also servesasaconfirmation of thefact that the
Congtitutional circumstances under which this appli-
cation was made have been substantially changed. This
is because this article regards the protection of theen-
vironment as one of the important Directive Princi-
ples of the State and is included in the fundamental
policy principles of the State.® Since one of the objec-
tives of the applicant ... isto protect the environment
it cannot be said that the applicant has no right to peti-
tion to prevent the degradation of theenvironment. That
iswhy it must be accepted that the applicant haslocus
standi on this matter.

The Court went on to add that
...everybody’ s attention seemsto have been attracted
towards the problems of environmental degradation
after the Stockholm Conference of 1972. It seemsthat
separate environmental laws have been enacted only
since the 1970s even in developed countries such as
the United States. It appears that both the developing
and undevel oped States haverecently enacted or started
the process of enacting environmental laws. In our own

country no separate environmental laws haveyet been
enacted, but supporting and preparatory elements to
that effect have already been put in place. It seemsto
be quite essential to have environmental laws enacted
and implemented to protect the environment in an ef-
fective manner. Thisis because no programme of ac-
tion can properly be managed and carried out without
there being a law on the subject, and it is essential to
have lawsto define environmental crimesaswell asto
provide for punishment for such crimes... Therefore,
it seems that the executive has to frame an environ-
mental piece of legislation as soon as possible so that
it can end confusion on this matter and fulfil its na-
tional and international obligations.

The Court then concluded that

...both the country and the soci ety need development,
but at the sametimeit is necessary to maintain asound
environment along with theindustries. It is necessary
to maintain afine balance between the priority for en-
vironmental protection and the need to give continu-
ous momentum to devel opmental activities. The Stock-
holm Conference developed the concept of sustain-
able development and the reports of various environ-
mental commissions of the United Nations have lent
their support to this concept. Whether it is on abigger
scale or asmaller scale every industry has an adverse
impact on the environment. Therefore, where thereis
developmental activity there is an adverse impact on
the environment. But it is necessary to adopt regula-
tory and remedial measuresto minimise such adverse
impacts. When such measures become ineffective in
protecting the environment, the activity that is pollut-
ing the environment must cease. Development is for
human welfare and prosperity. To survive is an end
for aperson, but development isameans of attaining a
happy life. No one can live a clean and healthy life
without a clean and healthy environment. Is not, then,
the clean and healthy environment an integral part of
our survival? Indeed, it isin keeping thisfact in view
that measures have to be adopted to prevent harm to
the environment.

The second case of environmental significance decided
by the Supreme Court is the case concerning the Arun I11
hydroelectric power project (Gopal Swakoti v. Ministry
of Finance).* The Nepal ese government had plansto build
ahuge hydroelectric power plant in aremote hilly district
of Nepal to harnesswater from the River Arun. The project
was going to befinanced mainly by aloan from the World
Bank. It was going to be not only the biggest ever devel-
opmental project in Nepal but also the biggest single hy-
droelectric power project to be supported by the World
Bank. But various NGOs alleged that the people of Nepal
were not informed enough about loan negotiations, the
terms and conditions of loan repayment, the terms and
conditions of theinvolvement of international contractors
and, above dl, the far-reaching economic implications of
such a huge loan on the people of the country and the
long-term environmental impacts of the project. In their
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view, what was striking was that in spite of the commit-
ments of the Nepalese government to the concept of an
EIA, very little public involvement had been secured in
planning the project before the government prepared to
sign the agreement with the World Bank to borrow the
money.

Some environmentalists, concerned about the impli-
cations of such a huge project on the environment, and
economists, concerned about this enormous loan, began
to galvanise public opinion against the project and sought
moreinformation about the project from the relevant gov-
ernment departments. When these departments appeared
reluctant to provide theinformation sought, the executive

Area of Forest Ecosystems

North America ]

South America ]

Europe & Russia ]

Asia (excl. Middle Eash
]

Sub-Saharan Africa

Central America & V:_|
Caribbean

(Jceania :l
I
0

Middle East & N. Africa

1 H 1 1 Il L

!
1 2 3 4 5 ] 7 8
Miltions of km2

Courtesy: World Resources 2000-2001

director of one environmental NGO, INHURED, decided
to go to the Supreme Court to force the government to
release thisinformation. The NGOs wanted to know eve-
rything about the project; in particular, whether an EIA of
the proposed project had been carried out and, if so, what
were its findings. When the government decided to pro-
vide information about the findings of the EIA it had car-
ried out, it was reluctant to make public other informa
tion, in particular its dealings with the World Bank and
other lending institutions and governments.

It wasthen that Gopal Siwakoti, the executive director
of INHURED, together with Rajesh Gautam, submitted a
writ to the Supreme Court alleging the violation of the
peopl€e's constitutional right to information by the gov-
ernment.** In response, various government ministriesar-
gued that the project was environmentally sound and had
only minor implicationsfor thelocal environment. AnEIA
of the project, including public enquiries, had been car-
ried out and all necessary remedial measures had been
incorporated into the project to address the concerns ex-
pressed in the findings of the EIA report. Provisions had
been made to ensure that the project did not damage the
local environment. They also argued that they had done
all they could to inform the public about the project.

In its decision the Court held that since the questions
concerning Arun |11 were matters of public concern the
applicants had aright to seek the intervention of the Court
under its extraordinary jurisdiction (i.e. the writ jurisdic-
tion). Accordingly, the Court found that the applicants

demand to obtaintheinformation relatingto Arun 111 from
government departments wasin accordance with the pro-
visionsof the Constitution relating to theright toinforma-
tion.

Thus, while the principle of sustainable development
may not be the official mantra of the governments of de-
veloping Asian States keen to achieve rapid economic
growth, the principle has had atremendous impact on the
overall policy-making processes of the countries con-
cerned.

V. Conclusion

The Asian States appear to view the principle of sus-
tainable devel opment as agoal to be achieved rather than
alegal obligation to be fulfilled. In the meantime, they
seem to be seeking to maintain adelicate balance between
their developmental objectives and the need for environ-
mental protection. In Asia, both the principle of perma
nent sovereignty of States over natural resources, which
would allow unilateral exploitation of the natural resources
of the country with little outside control, and sustainable
development, which would impose certain qualifications
on the right to economic development in favour of the
environment, appear to be competing on an equal footing.
While countrieslike Nepal, Laos, Bhutan, Indiaand Thai-
land appear to view the waters of their rivers as an eco-
nomic resource to be expl oited for the economic develop-
ment of the country, certain other South-east Asian states
such as Malaysia and Indonesia appear to view their for-
ests in the same manner.
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