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I ntroduction

Aircraft noise is generated whenever the passage of
air over the structure of the aircraft or flowing through its
power plants causes fluctuating pressure disturbances
which transform into auditory impulses in the human be-
ing.! Such impulses, called unwanted sound,” are meas-
ured using a logarithmic unit called the decibel (dB) in
terms of pressure exerted on the ear.® In the case of jet
aircraft, two distinct kinds of engine noise adversely af-
fect the human ear: the roar of the jet exhaust and the

*  DCL, LL.M, LL.B, FRAeS, FCIT. The author, who is a senior official at the
International Civil Aviation Organization, has written this article in his personal
capacity.

whine of the compressor fan.* The roar of the jet exhaust
occurs mainly during take-off, when the engines are at
maximum power to enable the aircraft to become air-
borne.’ The whine of the compressor occurs mainly dur-
ing the approach and landing where the fan blades inter-
act with turbulence, resulting in a high frequency whine
in the compressor of the engine.®

Legal Issues

Pollution has been defined as:
the introduction by man, directly or indirectly, of
substances or energy into the environment result-
ing in deleterious effects of such nature as to en-
danger human health, harm living resources and
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ecosystems, and impair or interface with ameni-
ties and other legitimate uses of the environment.’

This definition covers human health which has been a
major concern of environmentalists for some time. It also
accommodates the role played by the United Nations un-
der its Charter. Article 1 of the United Nations Charter
identifies, as one of the purposes of the United Nations,
the achievement of international cooperation in solving
international problems inter alia of a human character®
and charges the General Assembly of the United Nations
with promoting international cooperation inter aliain the
field of health.” Article 55 of the Charter requires the
United Nations to promote higher standards of living'’
and arrive at solutions concerning inter alia health prob-
lems."" For this purpose of the Economic and Social Coun-
cil of the United Nations (ECOSOC) may make or initiate
studies and reports inter alia with respect to international
health matters.”> The role of the United Nations in pre-
serving the environment is thereby clearly entrenched in
its Charter. International regulations are but a corollary to
this status quo.

The tort of nuisance is caused by an unprivileged in-
terference by a person of another’s enjoyment of his or
her private property, causing discomfort to the latter, and
invariably causing the property to diminish in value."
There are two instances, however, where recovery against
the tort of nuisance is not possible, namely, where a State
can invoke sovereignty; and where the defence of
preemption can be successfully claimed.'* In all other in-
stances where nuisance is alleged to have been commit-
ted by aircraft noise, particularly where a State-run air-
port is held responsible, a successful legal approach for
the plaintiff would lie in the theory of inverse condemna-
tion. The principle of inverse condemnation has been iden-
tified as:

...the popular description of a cause against a gov-

ernmental defendant to recover the value of prop-

erty which has been taken in fact by the govern-
mental defendant even though no formal exercise

of the power of eminent domain has been attempted

by taking the agency..."

This was brought to light by the seminal decision in
the case of United States v. Caushy,'® decided in 1946,
which involved repeated flights over the plaintiff’s prop-
erty by military aircraft. The court held that there had been
a compensable interference with property and consequent
taking down of its value which was at variance with the
Fifth Amendment of the United States Constitution.”

The 1962 case of Thornburgv. Port of Portland'® made
a significant deviation from the usual principle that com-
pensation for a nuisance caused by noise produced by air-
craft could only be awarded if the aircraft was directly
above the property concerned and ruled that a trespass
resulting in nuisance could occur even if the noise was
coming from an aircraft flying beside the property. The
Thornburg principle was followed two years later in Mar-
tin v. Port of Seattle'® which rejected the rigidity of the
principle that, in the words of the court, insisted upon “the

wingtip of the aircraft passing through some fraction of
an inch of the airspace directly above the plaintiff’s land”.*

I ssues of Sovereignty

International responsibility of a State for transborder
pollution caused by aircraft registered in that State or leased
or chartered by an operator of that State cannot be denied
merely on the strength of the claim of that State to sover-
eignty. Although Article 1 of the Chicago Convention
stipulates that the contracting States recognize that every
State has complete and exclusive sovereignty over the air-
space above its territory, the effect of this provision can-
not be extended to apply to State immunity from respon-
sibility to other States. Professor Huber in the I1sland of
Palmas case?' was of the view that:

Sovereignty in the relations between States signi-

fies independence. Independence in regard to a

portion of the globe is the right to exercise therein,

to the exclusion of any other State, the functions

of a State. Territorial sovereignty ... involves the

exclusive right to display the activities of a State.?

Professor Huber’s definition, which is a simple state-
ment of a State’s rights, has been qualified by Starke as
the residuum of power which a State possesses within the
confines of international law.? If therefore, engine emis-
sions of aircraft adversely affect the territories of States
they fly over, the State in which such aircraft are regis-
tered, leased or chartered would incur legal liability at in-
ternational law. Responsibility would also devolve upon a
State in whose territory such emissions occur, to other
States that are threatened by those emissions, to prevent
them from permeating the latter States. The International
Court of Justice (ICJ) recognized in the Corfu Channel
Case:

...every State’s obligation not to knowingly allow

its territory to be used for acts contrary to the rights

of other States.*

Although this case related to the legal liability of a
State carrying out mine-sweeping operations in the terri-
torial waters of another without the latter’s consent, it pro-
vides an analogy to the question of international pollu-
tion. Barros and Johnston are of the view that:

...some of the comments of the International Court

of Justice in the Corfu Channel case (1949) can be

interpreted as an important judicial affirmation of

State responsibility from which one can infer the

obligation of each State not to allow the nationals

of other States to suffer pollution or damage that

might reasonably be prevented and the liability of

providing appropriate compensation to the injured
party when the obligation is violated.”

When the liability of a State for transborder pollution
is identified, the question arises as to who could decide
disputes on the issues. The International Court of Justice
is empowered to apply the principles of international law
i.e. international conventions, international custom (as
evidence of general practice accepted as law), general prin-
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ciples of law as recognized by civilized nations, and judi-

cial decisions and teachings of jurists of various nations.?

There are, however, no international conventions, custom

or general principles of law governing pollution caused

by international civil aviation. In this scenario, Dr. Sharon

Williams offers four approaches:

1) the adoption of a multilateral pollution treaty;

2) the adoption of region treaties on pollution;

3) the creation of a special international tribunal to hear
cases of environmental pollution; and,

4) the setting up of an institution which would be given
the power and legal personality to enter into discus-
sions with national and international agencies, indi-
viduals and industry.?’

Regulatory Issues
The Chicago Convention is the fundamental source
which grants regulatory powers to the international com-
munity on matters relating to international civil aviation.
The Convention in its Preamble proclaims that the gov-
ernments that are parties to it agree on certain principles
and arrangements in order that international civil aviation
may be developed in a safe and orderly manner. Public
safety is a feature of major concern to the Convention
which requires that:
Each contracting State may, for reasons of mili-
tary necessity or public safety, restrict or prohibit
uniformly the aircraft of other States from flying
over certain areas of its territory... Such prohib-
ited areas shall be of reasonable extent and loca-
tion so as not to interfere unnecessarily with air
navigation. Descriptions of such prohibited areas
in the territory of a contracting State, as well as
any subsequent alterations therein, shall be com-
municated as soon as possible to the other con-
tracting States and to the International Civil Avia-
tion Organization.”

The Convention also established the International Civil
Aviation Organization (ICAO) which is required as one
of its objectives to foster the planning and development

Preparing for take-off

of international air transport so as to ensure inter alia the
safe and orderly growth of international civil aviation
throughout the world,” meet the needs of the people of

the world for safe, regular, efficient and economic air trans-
port,® promote safety of flight in international air navi-
gation,® and generally promote the development of all
aspects of international civil aviation.* To this end, ICAO
is mandated by the Convention to adopt and amend from
time to time, as may be necessary, international Standards
and Recommended Practices and Procedures (SARPS)
dealing with, inter alia, characteristics of airports and land-
ing areas and such matters concerned with the safety, regu-
larity and efficiency of air navigation as may from time to
time be appropriate.*®* Each contracting State has under-
taken to collaborate in securing the highest practicable
degree of uniformity in the above regulations, standards
and procedures of the Organization.

In order to carry out its policies in environmental is-
sues related to civil aviation, ICAO established the Com-
mittee on Environmental Protection (CAEP) in 1983.3
CAEP is a technical committee reporting to the ICAO
Council and consisting of 14 members nominated by their
States. The members are experts in the field of aviation
and the environment. The Committee is charged with ad-
dressing the main environmental problem affecting civil
aviation, which is pollution caused by aircraft engine
emissions and aircraft noise. The three main approaches
adopted by CAEP in its work on aircraft noise concern
reduction of noise at source; use of noise abatement oper-
ating measures; and land use planning. One of the CAEP’s
positive contributions to ICAO’s environmental pro-
gramme has been the development of a new chapter for
Volume 1 of Annex 16, which contains a noise certifica-
tion scheme for light helicopters as well as a number of
modifications to the technical specifications of the An-
nex. CAEP believes that although ICAO initiatives on
Chapter 2 aircraft withdrawal will ameliorate the prob-
lem of noise near airports, it will be short-lived, as the
rapidly increasing proportions of international air travel
in the next few years will outweigh the benefits brought
about by the initiative.

At its Fourth Meeting held in April 1998, CAEP fo-
cused inter alia on the subject of nuisance and noise from
light aircraft and recommended that pilots and operators
be aware of the nuisance their op-
erations may cause and take steps
to minimize noise levels of their air-
craft.

In the light of developments con-
cerning the phasing out of Chapter
2 aircraft wholly by Chapter 3 air-
craft, CAEP has been charged with
an extension to its mandate, to un-
dertake additional work on review-
ing Chapter 3 noise standards with a
view to identifying a standard even
more stringent than the Chapter 3
representation.® The Noise Sce-

Courtesy: R. Weiner - narios Group was established within

CAERP for the purpose of addressing

increased options for possible aircraft noise restriction
levels.*

ICAQO’s active involvement in aviation-related envi-
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ronmental issues is not without good reason, as witnessed

by 9 of the 27 principles contained in the Declaration of

the United Nations Conference on Environment and De-
velopment (UNCED) — also known as the Earth Summit

—held in Rio de Janeiro in June 1992. They are:

1. “States have...the responsibility to ensure that activi-
ties within their jurisdiction or control do not cause
damage to the environment of other States or of areas
beyond the limits of national jurisdiction™ (Principle
2).

2. “The special situation and needs of developing coun-
tries, particularly the least developed...shall be given
special priority. International actions in the field of en-
vironment and development should also address the
interests and needs of all countries” (Principle 6).

3. “..In view of the different contributions to global en-
vironmental degradation, States have common but dif-
ferentiated responsibilities. The developed countries
acknowledge the responsibility that they bear in the
international pursuit of sustainable development in
view of the pressures their societies place on the glo-
bal environment and of the technologies and financial
resources they command” (Principle 7).

4. “To achieve sustainable development and a higher
quality of life for all people, States should reduce and
eliminate unsustainable patterns of production and con-
sumption...” (Principle 8).

5. “States shall enact effective environmental legislation.
Environmental standards, management objectives and
priorities should reflect the environmental and devel-
opmental context to which they apply. Standards ap-
plied by some countries may be inappropriate and of
unwarranted economic and social cost to other coun-
tries, in particular developing countries” (Principle 11).

6. Environmental measures addressing transboundary or
global environmental problems should, as far as pos-
sible, be based on an international consensus” (Princi-
ple 12).

7. “In order to protect the environment, the precaution-
ary approach shall be widely applied by States accord-
ing to their capabilities. Where there are threats of se-
rious or irreversible damage, lack of full scientific cer-
tainty shall not be used as a reason for postponing
cost-effective measures to prevent environmental deg-
radation” (Principle 15).

8. “National authorities should endeavour to promote the
internalization of environmental costs and the use of
economic instruments, taking into account the ap-
proach that the polluter should, in principle, bear the
cost of pollution...” (Principle 16).

9. “Environmental impact assessment, as a national in-
strument, shall be undertaken for proposed activities
that are likely to have a significant adverse impact on
the environment and are subject to a decision of a com-
petent national authority” (Principle 17).

Standards and Recommended Practices for aircraft
noise were first adopted by ICAO on 2 April 1971 and
designated as Annex 16 to the Convention. The develop-
ment of the Annex originated in September 1968 at the

16th Session of the ICAO Assembly which adopted Reso-
lution A 16-3 which recognized that the problem of air-
craft noise was so serious in the vicinity of many of the
world’s airports that public reaction was mounting to a
degree that gave cause for great concern and required ur-
gent solution. The Assembly also noted that noise con-
cerned the public and civil aviation and was becoming a
matter for concern with the increase in air traffic and that
the introduction of future aircraft types could increase and
aggravate the problem further unless action was taken to
alleviate it. Accordingly, the Assembly resolved to instruct
the ICAO Council to call an international conference
within the machinery of ICAO as soon as possible; estab-
lish international specifications and associated guidance
material relating to aircraft noise; and, to include, in the
appropriate Annexes and other relevant ICAO documents
and possibly in a separate Annex on noise, such material
as the description and methods of measurement of air-
craft noise and suitable limitations on the noise caused by
aircraft that was of concern to communities in the vicinity
of airports.

In response to the Assembly Resolution, a Special
Meeting on Aircraft Noise in the Vicinity of Aerodromes
was convened in Montreal in November—December 1969
to examine the following aspects related to the problems
of aircraft noise:

a) procedures for describing and measuring aircraft noise;

b) human tolerance to aircraft noise;

¢) aircraft noise certification;

d) criteria for establishment of aircraft noise abatement
operating procedures;

e) land use control; and,

f) ground run-up noise abatement procedures.

Based on the recommendations of the Special Meet-
ing on Aircraft Noise in the Vicinity of Aerodromes, draft
International Standards and Recommended Practices for
Aircraft Noise were developed and, after amendment fol-
lowing the usual consultation with the Contracting States
of the Organization, were adopted by the Council to form
the text of Annex 16.

With the development of Standards and Recommended
Practices dealing with the control of aircraft engine emis-
sions, it was felt that all provisions relating to environ-
mental aspects of aviation should be included in a single
document. Accordingly, Annex 16 was retitled as “Envi-
ronmental Protection”. Volume I of the Annex contains
the existing provisions relating to aircraft noise and Vol-
ume II contains the provisions related to aircraft engine
emissions.’” The much dreaded sonic boom?*® (see ICAO
Doc 8894, SPB/11, at 1-5) caused by supersonic aircraft
was broadly discussed during the Second Meeting of
ICAO’s Sonic Boom Committee in Montreal in June
1973.%° The Committee found that the sonic boom had no
ill effects on the human eye and ear. As for psychological
effects of the boom, it was noted by the Committee that it
caused a startle reaction in the human being, in addition
to a slight increase in heart rate which returned to nor-
malcy within a very short period. It was also the Commit-
tee’s view that the startle effects of Concorde and TU-144

0378-777X/01/$12.00 © 2001 10S Press



ENVIRONMENTAL Poricy AnD Law, 31/1 (2001) 55

did not give rise to any significant circulatory effects. With

regard to the sociological effects of the sonic boom, the

Committee considered a study of the Concorde aircraft

over Australia in June 1972 and concluded that this as-

pect be best studied as both a public and private law issue
by the Legal Committee of ICAO.

The ICAO Assembly has, in addition, adopted several
Resolutions concerning aviation and the environment. At
its 22nd Assembly held in September/October 1977 the
ICAO Assembly adopted Resolution A 22-12 which rec-
ognized, inter alia, the following:

1) advancing technology has caused aviation to become
a significant influence in the environment;

2) many of the adverse environmental effects of civil avia-
tion activity can be reduced by the application of inte-
grated measures embracing technological improve-
ments, appropriate noise
abatement operating pro-

cedures, proper organiza-
tion of air traffic and the
appropriate use of airport
planning and land use con-
trol mechanisms;

3) other international organi-
zations are becoming in-
volved in activities relating
to noise abatement poli-
cies;

4) in fulfilling its role, ICAO strives to achieve a balance
between the benefit accruing to the world community
through civil aviation and the harm caused to the hu-
man environment in certain areas through the progres-
sive advancement of civil aviation.

The Assembly therefore declared:

1) that ICAO is conscious of the adverse environmental
impacts that may be related to aircraft activity and of
its responsibility and that of its Contracting States to
achieve maximum compatibility between the safe and
orderly development of civil aviation and the quality
of the human environment;

2) that the Council Should maintain its vigilance in the
pursuit of aviation interests related to the human
environment, and also maintain the initiative in devel-
oping policy guidance on all aviation matters related
to the human environment, and not leave such initia-
tives to other organizations.

The Assembly also invited States to continue their ac-
tive support for [CAQO’s Action Programme Regarding the
Environment on all appropriate occasions as their partici-
pation in civil aviation’s contribution to the United Na-
tions Environment Programme (UNEP) and authorized the
ICAO Council, if and when it deemed this desirable, to
enter into cooperative arrangements with the United Na-
tions Environment Programme for the execution of envi-
ronmental projects financed by the United Nations Envi-
ronment Fund. The Assembly urged States to refrain from
unilateral measures that would be harmful to the develop-
ment of international civil aviation.

At the same Session, the Assembly adopted Resolu-
tion A 22-13 on airports and the environment, observing
inter alia that:

1) compatibility between the airport and its environment
was one of the elements to be taken into account in
long-term systems planning;

2) the problem of aircraft noise in the vicinity of many of
the world’s airports continued to arouse public con-
cern and required appropriate action; and

3) the introduction of future aircraft types could increase
and aggravate this noise unless action was taken to
alleviate the situation.

The Assembly therefore requested the council to con-
tinue its work on establishing Standards and Recom-
mended Practices relating to the alleviation of the prob-
lem and urged contracting
States to adopt, where appro-
priate, the applicable ICAO
measures and procedures.

In the following Session
(September/October 1980),
the Assembly adopted Reso-
lution A 23-10 on aircraft
noise and engine emissions
from subsonic aircraft, and
requested contracting States
not to allow the operation of
foreign registered subsonic jet planes that did not con-
form to ICAQ’s specifications on noise certification stand-
ards as specified in Annex 16 until 1 January 1988.% At
the 28th Assembly Sessions held in October 1990, the
ICAO Assembly observed that while certification stand-
ards for subsonic jet aircraft noise levels are specified in
Volume 1, Chapter 2 and Chapter 3 of Annex 16 and that
environmental problems due to aircraft noise continued
to exist in the neighbourhood of many international air-
ports, some States were consequently considering restric-
tions on the operations of aircraft which exceeded the
noise levels in Volume I, Chapter 3 of Annex 16. The
Assembly also recognized that the noise standards in An-
nex 16 were not intended to introduce operating restric-
tions on aircraft and that operating restrictions on exist-
ing aircraft would increase the costs of airlines and would
impose a heavy economic burden, particularly on those
airlines which did not have the financial resources to
re-equip their fleets. Therefore, considering that the reso-
lution of problems due to aircraft noise must be based on
mutual recognition of the difficulties encountered by
States and a balance among their different concerns, the
Assembly, in Resolution A 28-3, urged States not to in-
troduce any new operating restrictions on aircraft which
exceed the noise levels in Volume I, Chapter 3 of Annex
16 before considering:

a) whether the normal attrition of existing fleets of such
aircraft will provide the necessary protection of noise
climates around their airports;

b) whether the necessary protection can be achieved by
regulations preventing their operators from adding such
aircraft to their fleets either through purchase, lease/
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charter/interchange, or alternatively by incentives to
accelerate fleet modernization;

¢) whether the necessary protection can be achieved
through restrictions limited to airports and runways,
the use of which has been identified and declared by
them as generating noise problems and limited to time
periods when greater noise disturbance is caused; and

d) the implications of any restrictions for other States
concerned, consulting these States and giving them rea-
sonable notice of intention.

The Assembly further urged States:

a) to frame any restrictions so that Chapter 2 compliant
aircraft of an individual operator which are presently
operating to their territories may be withdrawn from
these operations gradually over a period of not less
than seven years;

b) not to begin the above phase-in period for any restric-
tions before 1 April 1995;

¢) not to restrict before the end of the phase-in period the
operations of any aircraft less than 25 years after the
date of issue of its first individual certificate of air-
worthiness;

d) not to restrict before the end of the phase-in period the
operations of any presently existing wide-body aircraft
or of any fitted with high by-pass ratio engines;

e) to apply any restrictions consistently with the non-
discrimination principle in Article 15 of the Chicago
Convention so as to give foreign operators at least as
favourable treatment as their own operators at the same
airports; and,

f) toinform ICAOQ, as well as the other States concerned,
of all restrictions imposed.

The Assembly also strongly encouraged States to con-
tinue to cooperate bilaterally, regionally and inter-region-
ally with a view to:

a) alleviating the noise burden on communities around
airports without imposing severe economic hardship
on aircraft operators; and

b) taking into account the problems of operators of de-
veloping countries with regard to Chapter 2 aircraft
presently on their register, where they cannot be re-
placed before the end of the phase-in period, provided
that there is proof of a purchase order or leasing con-
tract placed for a replacement Chapter 3 compliant
aircraft and the first date of delivery of the aircraft has
been accepted.

The Assembly, while urging States, if and when any
new noise certification standards are introduced which are
more stringent than those in Volume I, Chapter 3 of An-
nex 16, not to impose any operating restrictions on Chap-
ter 3 compliant aircraft, urged the Council to promote and
States to develop an integrated approach to the problem
of aircraft noise, including land use planning procedures
around international airports, so that any residential, in-
dustrial or other land use that might be adversely affected
by aircraft noise is minimal. The Assembly further urged
States to assist aircraft operators in their efforts to accel-

erate fleet modernization and thereby prevent obstacles
and permit all States to have access to lease or purchase
aircraft compliant with Chapter 3, including the provi-
sion of multilateral technical assistance where appropri-
ate. This Resolution superseded Resolution A 23-10, which
was discussed above.

Resolution A 28-3 represents a cautious balance be-
tween the concerns of the aircraft manufacturers, the air-
line industry and developing States who do not wish to
lose in the near future the services of Chapter 2 aircraft
which are already in use and service. Although aircraft
manufactured prior to October 1977 that are included in
Chapter 2 of Annex 16 and called “Chapter 2 aircraft” are
required to be phased out, the compromise in Resolution
A 28-3 allows States that have noise problems at airports
to start phasing out operations by Chapter 2 aircraft from
1995 and to have all of them withdrawn by 2002, with
some exceptions. The Resolution envisages that by the
year 2002 only aircraft manufactured after October 1977
and described in Chapter 3 of Annex 16 (called “Chapter
3 aircraft”) would be in operation. Following this resolu-
tion, a number of developed States have already started to
phase out Chapter 2 aircraft, while giving due recognition
to the compromise reached in Resolution A 28-3.

Atits 32" Assembly, held in September 1998, Assem-
bly Resolution A 32-8*' containing a consolidated state-
ment of continuing ICAO policies and practices related to
environmental protection was adopted, making current the
regulatory policies relating to aviation and the environ-
ment. Appendix B to the Resolution cites Annex 16 Vol-
ume 1 as comprising, inter alia, noise certification stand-
ards for future subsonic aircraft and mentions that aircraft
manufacturers and operators need to note that future gen-
erations of aircraft have to be so designed as to operate
efficiently and with the least possible environmental dis-
turbance. Appendix C calls upon Contracting States and
international Organizations to recognize the leading role
of ICAO in dealing with aircraft noise and requests the
former to work closely together to ensure the greatest har-
monization of work in the area of environmental protec-
tion as related to air transport. In Appendix G, which re-
lates to the problem of sonic boom, the Assembly reaf-
firms the importance attached to ameliorating problems
caused to the public by sonic boom as a result of super-
sonic flight, and invites States involved in the manufac-
ture of supersonic aircraft to furnish ICAO with propos-
als that would meet specifications established by ICAO
on the subject.

The most topical issue addressed by Resolution A 32-
8 is in its Appendix D which, whilst reiterating the time
limits specified for the phasing out of Chapter 2 Aircraft
and related dates, strongly encourages States to continue
to cooperate bilaterally, regionally and inter-regionally
with a view to alleviating the noise burden on communi-
ties and also to take into account the problems that may
be faced by some operators in phasing out their Chapter
2 aircraft before the end of the period specified. The Reso-
lution also urges States, if and when any new noise certi-
fication standards are introduced which are more strin-
gent than those in Volume 1, Chapter 3 of Annex 16, not
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to impose any operating restrictions on Chapter 3 com-
pliant aircraft. More importantly, States are urged to as-
sist operators in their efforts of fleet modernization with
a view to preventing obstacles and permit all States to
have access to lease or purchase aircraft compliant with
Chapter 3.

The qualification in Resolution A 32-8 seemingly ad-
mits that Chapter 2 aircraft which are converted to be com-
pliant with Chapter 3 noise levels are being considered
for operation at least until 1 April 2002. The Resolution
urges States to consider the difficulties faced by operators
of Chapter 2 aircraft who are unable to make them Chap-
ter 3 compliant by the given date,
implying that it would be in the
economic interests of such opera-
tors to be given additional time in
order to make the necessary re-
placements. Chapter 2 aircraft
could be made Chapter 3 compli-
ant whereby the aircraft can be
recertified to Chapter 3 standards
through re-engining or hush Kkit-
ting. Chapter 2 aircraft which are likely to be re-engined
or hush-kitted are Boeing 727s and 737s, DC-9s, BAC1-
11s and some Boeing 747-100s (hush-kitting).

Conclusion

There seems to be little doubt that aircraft noise can
be a nuisance. However, the dichotomy presented by the
aircraft noise issue has to be viewed in the broader per-
spective of trade and the environment. The symbiosis of
trade and the environment emerged as a critical issue for
trade negotiators in the last stages of the Uruguay Round
of discussions. At these discussions, the focus remained
on two approaches to the issue. The first approach was
from the essentially pro-environment groups, who con-
sidered that those involved in international trade are pri-
marily interested in the movement of their goods and there-
fore were not concerned about the environmental impli-
cations of their trading activities. The second approach
was based on the belief that increased trading activity en-
hanced possibilities of solving environmental problems.
This trend of thinking leaned toward sanctions being in-
troduced against environmentally detrimental trading ac-
tivity, using GATT (later WTO) as a tool of implementa-
tion. The official statement issued in support of the latter
approach, which was not supported initially by the major-
ity of States at the Uruguay Round, stated:

...GATT Contracting Parties believe that the suc-

cessful conclusion of the Uruguay Round was an

important step towards creating the conditions for

sustainable development. Trade liberalization and

the maintenance of an open, non-discriminatory

trading system are key elements of the follow-up

to UNCED (United Nations Conference on the

Environment).*?

Developing countries, however, were reluctant to em-
brace the idea of using trading sanctions towards environ-
mental protection as their main priority was still develop-

ment, and they were not fully convinced that already scarce
resources should be deployed for the purposes of protect-
ing the environment. Being a new challenge and still eso-
teric, environmental protection was viewed in the context
of trade liberalization by the developing States in the fol-
lowing manner:
For developing countries, where poverty is the
number one policy preoccupation and the most
important obstacle to better environmental protec-
tion, global trade liberalization, coupled with fi-
nancial and technological transfers, is essential for
promoting sustainable development.*

Multilateral lending institutions
such as the World Bank and the In-
ternational Monetary Fund (IMF)
are beginning to lay more emphasis
on the environmental impact of
projects funded by them. However,
in the ultimate analysis, both inter-
national trade and environmental
protection are key issues for devel-
opment, and they should be viewed as tools that could
result in a win-win situation for the parties concerned.
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