Denmar k/Estonia

Compliance with the Aarhus Convention

by Gitte Tuesen and Jacob Hartvig Simonsen’

I ntroduction

In this article we will describe the Convention on Ac-
cessto Information, Public Participation in Decision-mak-
ing and Access to Justice in Environmental Matters
(Aarhus Convention) in relation to the question of com-
pliance.! The Convention wassigned at thecity of Aarhus,
Denmark on 25 June 1998. It is expected to enter into
forcein 2001.2 (See Environmental Policy and Law, Vol.
28, No. 2 (1998) at page 69; Vol. 28, Nos. 3 & 4 at page
171; and Vol. 28, No. 5 at page 220).

*  Lega specialistsat COWI Consulting Engineers and Planners, Denmark.

We will describe compliance with the Aarhus Con-
vention in two countries— Denmark and Estonia. The bar-
riers to effective compliance with the Convention for the
two countries are very different. These barriers will be
described and discussed.

The background for this article is our interest in the
subject of compliance with international environmental
accords. Compliance problemsareincreasingly overshad-
owing successes in the adoption of new instruments.® Al-
though a theory of compliance has been developed in lit-
erature and practicein recent yearsthereis still aneed to
focus on specific barriers of compliance both nationally
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and internationally for each international accord, and to
devel op instruments specifically designed for each accord
and country to improve compliance. It is not our aim to
develop national instruments for complying with the
Aarhus Convention —just to reveal some of the barriersto
compliance.

Implementation and compliancein Denmark
The Kingdom of Denmark has a population of 5.3
million andisasmall country. The population is homoge-
neous with no indigenous minorities, and the number of
foreignersliving in the country is relatively small .4

The power in Denmark is theoretically divided into
three independent organs: the legislature, the executive,
and the judiciary. In practice there are
overlaps between these. The legidative
power rests with Folketinget (the Parlia-
ment); the executive power with the gov-
ernment (the Ministers); and the juridi-
cal power restswith the courts of justice.
Local government is made up of 14
County Councils and 275 Municipal
Councils. The institutional structure is
decentralised, bestowing on the counties
and municipalities considerable powers.

The Danish economy is one of the
strongest in Europe, having adiversified
economic structurewith high-tech indus-
try and advanced business services. The
system is specialised and thereisawell-
developed network of educational and
research facilities countrywide.

Political and public interest in the
environment is strong. Environmental policy in Denmark
is characterised by participatory approaches and demo-
cratic traditions of initiating dialogue among interest
groups in order to achieve consensus in environmental
understanding and provide counselling for the governmen-
tal authorities.

Denmark has been a Member of the European Com-
munity since 1973.

Danish interest in implementation and compliance

The Danes have ageneral perception of Denmark asa
very democratic and environmentally friendly nation. In-
ternationally Danish delegates and politiciansliketo con-
sider themselves as “frontline soldiers” for promoting
democracy and environmental sustainability. Denmark
played an active role throughout the negotiations of the
Aarhus Convention, which was signed in Denmark’s sec-
ond largest city, Aarhus.

Thereisno doubt that Denmark strivesto hold apromi-
nent role in promoting the Convention and wishesto has-
ten its enforcement. Denmark is very interested in effec-
tively complying with the Convention.

It could be argued that originally the Danish govern-
ment believed that compliance with the Convention could
be easily obtained. Denmark considered itself as being
already in compliance with the Convention. Therefore,
the Convention could be considered a convenient tool for
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promoting the country’s environmental aswell as general
participatory principles and the principles laid down in
the Convention. However, even a country like Denmark,
which considers itself as very democratic, has had prob-
lemsin complying fully with the Convention.

The Danish implementation and compliance str ategy
The Danish Ministry of Environment and Energy isin
charge of the implementation of the Aarhus Convention.
The Ministry’s approach towards implementation and
compliance has been based largely on the assumption that
it would be an asset for society and democracy if ordinary
citizens participate as much as possible in the making of
political decisions. To be able to do thisit isimportant to
know on€'srights. The implementation

of the Convention is therefore linked

with an information campaign on citi-

zens' environmental rights to be

launched in 2001, parallel to the ratifi-

cation of the Convention and the adop-

tion of the Dani sh regul ation implement-

ing the Convention. Furthermore, con-

k\ siderable economic support to environ-

mental organisations has been granted
in order to promote the Convention.

At an early state, the Ministry ear-
marked resourcesto prepare athorough
institutional and legal analysis upon
which aproposal ontheimplementation

of the Convention in national law should

be based.

The basic assumption of the Minis-
try isthat in accordance with the “ spirit”
of the Convention implementation and compliance should
be based upon an open dial ogue between all stakehol ders.
On 8 September 1999, the Ministry held a conference on
the implementation where the press, authorities, environ-
mental organisations, etc. were invited to hold presenta-
tions and to give suggestions on the implementation of
and compliance with the Convention.

These contributions have formed part of the material
used in preparing a draft bill to implement the Conven-
tion — the “Bill on Amendments of Certain Environmen-
tal Acts’.® The Bill was circulated to a large number of
authorities, organisations, etc., in order to solicit comments
and recommendations before the final version was pre-
sented to Parliament. Parliament passed the Bill —Act on
Amendment of Certain Environmental Acts — in May
2000.8 It entered into force on 15 September 2000.

Danish environmental |egislation isalready character-
ised by relatively developed accessto information, public
participation and access to justice. However, several
amendments to existing Danish acts were still needed in
order to implement the Convention.

The following key amendments were needed:

* Some definitions have been expanded, including the
definition of “environmental information” and of “ au-
thorities”. The Danish definition of environmental in-
formation was not asbroad asthe definition in the Con-
vention, since the Danish definition did not include
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natural or legal personswith public responsibilities or
functions or providing public services in relation to
the environment cf. Convention Art. 2(c).

» Existing Danish legislation on access to information
was similar to the provisions under the Convention.
However, there was the need for a few adjustments,
including information on emissions and the need to
state that discretion should be exercised in accordance
with the Aarhus Convention Art. 4.

Furthermore, time limits, rules concerning the grounds
for the decision and rules on re-forwarding reguirements
for information had to be adjusted.

» Existing Danishlegidation on public participation was
similar to the provisions under the Convention. How-
ever, there was a need for a few adjustments: public
participation is, for example, introduced when re-as-
sessing activities covered by the Convention, Annex
1, and before adopting an overview of the public in-
vestigation and prevention initiatives concerning soil
pollution.

» Some amendments to the administrative appeal sys-
tem were needed (see the following paragraph on ac-
cesstojustice).

Accessto justice
The Danish system of judicial or administrative re-

course is based on the assumption that, in the case of no
legislative basis for delimitation, it is presumed that eve-
ryone who has an individual and material interest in the
decision hasthe right of complaint. Furthermore, legisla-
tion can lay down rules on whether associations of citi-
zens have the right of complaint.

Danish law does not acknowledge an actio popularis.
The plaintiff may only bring an action before the courts
of law if he or she hasamaterial and individual interestin
the decision of the action. This means that the person in
guestion must be protected by the rules according to which
the matter has been settled, and that the person in ques-
tion must have been affected by the decision in a manner
which is significant, as compared to other citizens. The
law may, however, waive the requirement of alegal inter-
est, but such regulation is rare in Denmark.

The Danish authoritiesfound that pillar 111 of the Con-
vention, access to justice, did not require adjustment of
the principles of the Danish court and appeal system.

However, some adjustments were needed:

» Theright to administrative complaint was extended to
cover alarger number of national and local environ-
mental organisations, nature organisations and asso-
ciations, and organisations and associations covering
recreational interests.

Organi sations and associ ations cannot always be con-

sidered as having a material and individual interest

which isthe requirement for bringing an action before
acourt of law. In the commentsto Bill No. L 170 on
amendment of certain environmental acts nothing is
mentioned about the right of these organisations and
associations to bring an action before a court of law.
In Annex 33 of Bill No. L 170, the Minister of Envi-

ronment and Energy provides an answer to question
10. He statesthat the Ministry of Justice seesit asquite
problematic if organi sations can bring an action to court
without having amaterial and individual interest. The
question will be further analysed by the Committee
on Administration of Justice (Retsplejeraadet) in the
analysis of the need for areform of the public admin-
istration of justice.”
It could be argued that organisations and associations
which have a recognised right to administrative com-
plaint should also be permitted to bring these ques-
tions before a court of law. It would be impractical if
an organisation has the right to administrative com-
plaint but could not take the matter further and obtain
adefinitive, enforceable decision beforeacourt of law.

» Some decisions concerning Article 6 activities could
not be subject to administrative appeal, e.g. decisions
on whether acertain activity issubject to environmen-
tal approva or not. These decisions can now be ap-
pealed against.®

» Decisionsunder Article 6 of the Convention and made
by municipalities or counties under the Environmen-
tal Protection Act could be appealed to the Environ-
mental Protection Agency (EPA), which is part of the
Ministry of Environment and Energy. Only appeal de-
cisions on matters of principle could be appealed to
the Environmental Protection Appeals Board. In the
analysis it was suggested that it could be questioned
whether the EPA fulfils the requirements for an inde-
pendent and impartial body. Therefore, it was sug-
gested that it should be made possible to appeal EPA
decisions (listed under Article 6 of the Convention) to
the Environmental Protection Appeals Board, which
is considered as fulfilling the requirement of an inde-
pendent and impartia body.

The EPA cannot be considered to be an impartial and
independent body. Thereisarisk that political considera-
tions might influence decisions. The areaof soil pollution
is a good example of an area where such considerations
seem to have influenced decision-making. In the past the
courts have overruled again and again the use of discre-
tion and the interpretation of the Act on Environmental
Protection on the area of soil pollution. The area is now
regulated by the Act on Soil Pollution of 1999. However,
there are advantages. EPA prepares the regulatory frame-
work: draft act, orders and guidelines. By working as an
appeal board the EPA gains experience of the administra-
tion of the regulatory framework and is in contact with
the citizens, the industry and the authorities al over the
country. The experience gained as an appeal board is
clearly an advantage when preparing the regul atory frame-
work.

As of today, most county and municipality decisions
made on order of the Danish Environmental Protection
Act can only be appeal ed to the Environmental Protection
Agency. Also, anumber of other environmental decisions,
including complaints about accessto information, can only
be appealed to agencies under the Ministry. Taking into
consideration that the next step isthe court system —which
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is expensive and can often stretch over a long period of
time, sometimes years— it is interesting that the EPA has
not found it relevant to discuss the administrative appeal
system in general.

The Danish implementation of the access to justice
pillar (pillar [11) of the Convention has been criticised by
one of the two Danish professors of Environmental Law,
Peter Pagh.®

Hisargumentsare based onArt. 9, subsection 3, which

states:

In addition and without prejudice to the review proceduresin para-
graphs 1 and 2 above, each Party shall ensure that where they meet the
criteria, if any, laid down in its national law, members of the public
have access to administrative or judicial procedures to challenge acts
and omissions by private persons and public authorities which contra-
vene provisions of its national law relating to the environment.

Peter Pagh argues that Art. 9, subsection 3 promotes
citizens' right to directly enforce environmental law —
meaning that citizens are given sufficient standing to go
to court or to other review bodiesto enforce the law. Peter
Pagh does not see this requirement being fulfilled in the
Danish juridical and administrative system.

The Minister of Environment and Energy, however,
does not see any problems. He concludesthat thereis con-
siderablefreedomto implement pillar 111 under the present
national legal system. In hisview, the Aarhus Convention
Art. 9, subsection 3 does not give citizens theright to en-
force environmental law directly as understood by Peter
Pagh. The requirements of Article 9, subsection 3 are,
among other things, fulfilled by the citizens’ right to re-
port unlawful actions to the police or the supervision au-
thorities.™®

According to, for example, the Danish Environmental
Protection Act, Article 68, the supervision authority shall
seetoitthatillegal activitiesare corrected, unlessthe matter
is quite insignificant. The decision of the supervision au-
thority to take action or not to take action against the pol-
[uter upon request of a citizen must be considered as an
administrative decision covered by the rules of the Dan-
ish Public Administration Act (Forvaltningsloven). Ac-
cording to Articles 22 and 23 of the Act the authority is
obliged to state the reasons upon which the written deci-
sion is based.

Citizens have the right to complaint about the super-
vision authority and its compliance with law. Complaints
against the municipality as the supervision authority, for
example, for not taking action when unlawful activities
are reported, can be lodged before the County Supervi-
sion Board (Tilsynsraadet). Complaints agai nst the county
as supervision authority can be lodged before the Minis-
try of Interior (Indenrigsministeriet).™

Reading the Convention and the Implementation
Guide, the authors cannot find much support for Peter
Pagh’s arguments concerning Article 9, subsection 3. See

for example the Implementation Guide, page 187:
Paragraph 3 creates a further class of cases where citizens can ap-
peal to administrative or judicial bodies. It follows on from the eight-
eenth preambular paragraph and the Sofia Guidelines to provide stand-
ing to certain members of the public to enforce environmental law di-
rectly or indirectly. In direct citizen enforcement, citizens are given
standing to go to court or other review bodies to enforce the law rather
than simply to redress personal harm. Indirect citizen enforcement means
that citizens can participate in the enforcement process through, for
example, citizen complaints. However, for indirect enforcement to sat-

isfy the provision of the Convention, it must provide for clear adminis-
trative or judicia procedures in which the particular member of the
public has officia status.

Although it isthe experience of the authors that many
citizenshavedifficultiesin understanding their rights con-
cerning the rules on indirect enforcement of environmen-
tal law, we find that the possibilities to report unlawful
activities to the police and to the supervising authorities,
including the possibility to complain about the supervi-
sion authority, fulfil the requirements of Article 9, sub-
section 3.

However, the different points of view between the
Minister and Peter Pagh indicate that the implementation
of pillar 111 needs to be clarified.

The Danish institutional structure might be a barrier

The decentralised institutional structure in Denmark
can in certain aspects be regarded as a barrier to efficient
public participation. The municipalities have organised
themselves into a private organisation called the National
Assaciation of Local Authoritiesin Denmark (NALAD).%2
The municipalities have placed their negotiating power in
the organisation. NALAD can therefore politically and
financially commit the municipalities through negotiations
with, for example, the Ministry of Environment. A simi-
lar system exists for the counties through their organisa-
tion, the Association of County Councils (ACC).

Since NALAD and ACC are private organisations,
environmental information available in the organisations
has not been subject to the same degree of public access
as that in public authorities. Historically limited public
access to information and thereby a stronger and more
“uncomplicated” bargaining positionin relationto the state
was one of the reasons for making NALAD and ACC pri-
vate organisations. This, however, means that core policy
issues within the organisation which can have a great in-
fluence on environmental administration in Denmark are
kept at arm’s length from public participation.

Implementation and compliance in Estonia

Estonia has a population of about 1.5 million and is
roughly the same size as Denmark (45,000 km?). The
population is comprised of approximately 70 per cent
Estonians and alarge minority group of 30 per cent Rus-
sians.

Estoniaregained its independence in 1991, and is to-
day arepublic, with parliamentary democracy and aPresi-
dent elected by the Riigikogu (the Parliament) as head of
state.

Power is shared between the Parliament (legislative
power), the Government (the executing power) and the
courts (judicial power). Estonia consists of 15 counties
and 245 municipalities. The county governments and the
municipalities do not hold any significant power regard-
ing environmental administration, asthey doin Denmark.
Environmental management (permitting, enforcement and
control) is carried out through the Ministry of Environ-
ment and its 15 subordinate regional offices (onein each
county) and the centralised environmental inspectorate.

The Estonian economy wasinfluenced by the Russian
financial crisis in the second half of 1998. At the same
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timethisinfluence was mitigated by the fast reorientation
of economic relationsto Western countriesin recent years,
and the association agreement concluded with the Euro-
pean Union. The EU accession process gives evidence of
the developments that have taken place in Estoniawhich
have increased its level of foreign investments and pro-
moted foreign trade.

Even though the Estonian economy has stabilised, it
isstill relatively small and weak compared to most West-
ern European countries.

Estonian interest in implementation and compliance

Estoniaisinthefirst group of accession countrieswith
the palitical aim of joining the European Union in 2003.%
It has, as an applicant country to the European Union,
strong incentives to harmonise national legislation with
environmental acquis, of which the EU Access to Infor-
mation Directiveis a part.*

Furthermore, Estonia signed the Aarhus Convention
on 25 June 1998, and has thereby shown its intention to
implement the rules of the Conventionin national legisla-
tion.

The Aarhus Convention contains the basic require-
ments and exceptionsfound in the EU Accessto Informa-
tion Directive. In addition, it expands the right to infor-
mation in several ways. As aresult, Estoniais currently
making considerable efforts to implement the Access to
information Directive and the Aarhus Convention.

Assistanceto Estoniain implementing the Aarhus
Convention

The Estonian efforts are supported by Denmark® in
conducting the Project to Assist Estonia in the Implemen-
tation of the EU Access to Information Directive and the
Aarhus Convention. The project (which will last oneyear)
is managed through the Danish company COWI Consult-
ing Engineersand PlannersAS, and began in January 2000.

Purpose of the support

The main purpose of the Danish support is to assist
the Estonian Ministry of Environment (MoE) in building
the framework of regulations and administrative systems
necessary to implement the EU Accessto Information Di-
rective and the first two pillars of the Aarhus Convention
(access to information and public participation in deci-
sion-making).

The Estonian implementation and compliance strategy

According to the National Environmental Action Plan
(NEAP) adopted by the government of the Republic of
Estoniaon 26 May 1998, the Aarhus Convention was ex-
pected to be ratified by the Riigikogu (Parliament) by the
end of 1999.

The Estonian NEAP also statesthat “ The significance
of public awareness in environmental matters, as well as
making environmental data publicly accessible, is con-
stantly increasing. Therefore, theinclusion of therequire-
ments, obligations and principles of EU directives and
the Aarhus Convention into Estonian legal acts and strat-
egiesisone of the crucial exercises”

On 12 March 1997, the Riigikogu (Parliament) ap-
proved the National Environmental Strategy for Estonia
(NES). The NES has set out ten priority goals for envi-
ronmental policy and identified short-, medium- and long-
term objectives/targets to be achieved by 2000, 2005 and
2010 respectively.

Thefirst of theten priority goals set was* to stimulate
environmental awareness and environment-friendly con-
sumption patterns!”

Implementing the Aarhus Convention and the EU Ac-
cessto Information Directive will be among the main leg-
islative toolsto ensure accessto information and to stimu-
late public participation, thereby contributing significantly
to kindling environmental awareness.

On the basis of the above thereislittle doubt that it is
the intention of Estonia to implement and comply with
the Aarhus Convention, even though ongoing and com-
plicated considerations regarding implementation of the
third pillar (access to justice) have until now postponed
the ratification. It is likely that the ratification can be
achieved during 2002 even though thefirst two pillarswill
be transposed and implemented by the end of 2000.

Barriersto compliance

Itisevident that Estoniafacesalarger number of chal-
lenges and barriers towards effective compliance than
Denmark.

From a critical point of view, it could be argued that
Estonia would mainly be interested in implementing the
Convention in order to join the EU. It could a so be criti-
cally argued that Estonia, from a political and ideological
point of view, might not appear interested in implement-
ing full participatory democracy. Thetransformation from
aformer communist state to ademocracy is agiant leap.

The first priority in this process seems to be in line
with the thoughts behind implementing a representatory
democracy, and building the structures and institutions to
support this.

If these arguments prevail they could have a negative
influence on the level of de facto compliance.

The following statements and conclusions are based
on the experience of the authors while assisting the Esto-
nian authorities in the implementation of and in comply-
ing with the Aarhus Convention.

As we see it, the barriers towards achieving compli-
ance fall within the following sections:

» Historical, societal and economic barriers
» Participatory barriers

Historical, societal and economic barriers

It is our understanding that recent Estonian history, in
which the country has been subject to changing and op-
pressive occupation, has created a strong national aware-
ness and understandable urge for a lasting and stable in-
dependence. Thisisreflected as adilemmain the current
domestic political agenda in Estonia. Seeking member-
ship of the EU and NATO will, on the one hand, guaran-
teelasting independence, but may, on the other hand, cre-
ate anational feeling of limiting its newly won and highly
cherished sovereignty. o
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While complying with international conventions may
therefore give political bonus points in the international
arena, it does not necessarily create a stronger national
position, unless the provisions of the Convention are in
line with the political programme of the government and
that of the critical, strong and nationalistic opposition.

Estoniaisfocusing on further devel oping its economic
stability and on achieving substantial economic growth.
The participatory elements contained in the Aarhus Con-
vention could (in the short term) lead to the limitation of
some economic initiatives due, for example, tolonger and
more complicated application procedures, including pub-
lic hearing periods and the possibilities of resulting ob-
jections from the public.

In fact, it can be argued that some provisions of the
Aarhus Convention could limit free entrepreneurship,
whichisprotected by the Estonian constitution. Any limi-
tations of these rights — even minor ones — can, pursuant
to the constitution in Articles 29'" and 31,% only be laid
down on the basis of law, and shall therefore passthrough
the Parliament.

The Riigikogu (Parliament) has, on more than one
occasion, been reluctant to limit the sphere of commer-
cial operation. Thiswas, for example, the case when pass-
ing the new WasteAct. The old WasteAct®® contained pro-
visions regarding the administrative liability of legal per-
sons.® The present Waste Act? cancels these important
liability provisions (now only private persons can be held
ligble).

According to the Estonian Administrative Code, legal
persons carry liability only on the basis of special acts.
These specia acts are, for example, the Waste Act, the
Ambient Air Protection Act, the Water Act etc., in which
the liability of legal persons can be fixed.

When the Estonian government introduced the Waste
Act in Parliament, the proposals contained provisions re-
garding the liability of legal persons. Before adopting the
rules the Parliament’s Environmental Commission re-
moved these provisions. Adopting provisions concerning
liability needs amajority of votes, but at that time the Es-
tonian coalition did not hold enough votes and the Envi-
ronmental Commission wanted to have the important
Waste Act adopted without delay.

In Estoniathe environmental authorities havelessim-
pact than they do in, for example, Denmark. Thisis due
mainly to a lack of financial and human resources and
weak legal sanctions within the environmental area, and
not to alack of competence or intellectual capital.

This situation is, among other things, contributing to
thefact that environmental |egidlation can beviolated with
lessfear of subsegquent legal proceedings than in Western
Europe.

This may call for a change in working procedure by
the environmental authoritiesin order to fulfil the obliga-
tions of sharing environmental information while at the
same time limiting any possible criminal misuse of the
data.

For example, an environmental authority may have
been reluctant to give access to information contained in
logging permits which have been issued by the relevant

authority (showing time and location of logging wood in
the forests). If the information is made public there is a
risk that thelogging company could be robbed, sinceille-
gal logging and stealing logged wood isasignificant prob-
lemin Estonia. Asapractical solution, the authoritieshave
conceal ed theinformation until thelogging has been com-
pleted and the logs moved to a safe location. After this
has occurred full accessto environmental information will
be granted.

Participatory barriers

Access to information, and especially public partici-
pation, is a controversial issue as it goes directly to the
heart of one of the main controversies within political
philosophy: the state—citizen relationship. It should there-
fore come as no surprise if some stakeholdersin Estonia
find the implementation of the Aarhus Convention some-
what radical.

First, the Aarhus Convention is not only an environ-
mental policy document; it is also an instrument to em-
phasi se certain participatory democratic values. Therefore,
an effective implementation of the Convention not only
requires that it be in accordance with environmental ob-
jectives but also that it shows compliance between the
“democratic spirit” it embodies and the prevailing politi-
cal culturein Estonia

Second, assuming that ahealthy democracy requiresa
relatively high degree of public participation, the Con-
vention may eventually assist Estoniainitseffortsto move
away from the legacy of its communist past; a past char-
acterised by citizens being subjects of the government
rather than as participantsin the political process. Theuse
of the Convention in everyday practice should be seen as
atool to build trust within the citizen—state relationship.
Please note that this is essentially a viewpoint of the au-
thors, rather than a proven fact.

Third, the attitudes of the Estonians towards partici-
pation do not seem to be fully in accordance with the val-
ues of the Aarhus Convention insofar as many Estonians
do not attach a high value to political rights.

Fourth, Estonians do not participate massively in
policy-making. Studies show that few Estonian nationals
(34 per cent) think it isan obligation to take an interest in
politics.?

Even though there are about 70 environmental organi-
sations in Estonia, most have very few members (under
10). Studies show that only 2 per cent of the Estonian
population are either members of a political party or be-
long to an environmental NGO.% In comparison, the larg-
est Danish NGO?* has about 200,000 members — about 4
per cent of the Danish population.

Thisleaves onewith theimpression that many Estoni-
ans do not take palitical rights, including the right to par-
ticipate, for granted.®

This could be interpreted in the following ways: the
prevailing political culturestill contains elements of asub-
ject orientation system; meaning that many citizens still
see themselves as subjects of agovernment rather than as
participantsin the political process.

Thefindingsindicate that Estonians should not be ex-
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pected to be generally familiar with the spirit of theAarhus

Convention. In the light of this, it becomes obvious that

the Estonian authorities are faced with the task not only

of implementing the Convention, but also of informing
the public of their rights to participate, and how they can
utilise these rights.

Thisshould, again, berelated to the Convention, which
is essentialy a political rights document and an instru-
ment to facilitate participation. This may imply the fol-
lowing:

» Direct participation is new to many people and they
need to be acquainted with their rights herewith. Many
tend to think of government as being closed. The his-
tory of communist occupation and the former surveil-
lance society has created a perception that the authori-
ties cannot be trusted. The public therefore sees it as
pointless to try and participate.

» The authorities, therefore, have to be very outspoken
on citizens' rightsin order to diminish whatever reser-
vations may exist within the population.

» A higher degree of public participation may also im-
pose significant challenges on civil servants not used
to handling this type of relationship.

In short, the implementation of, and compliance with,
the Aarhus Convention is a much more demanding chal-
lenge than it appears on the surface. It has partly to do
with anew relationship between the public and the public
administration/the government; one characterised by dia-
logue and interaction.

Accessto justice

Implementation of the third pillar (access to justice)
in Estonia may prove to be the greatest challenge. There
isat present no administrative complaint system in place
to handle complaints within the environmental area, but
thereisthe possibility of using the court system. Whether
or not the present systemisin compliancewith theAarhus
Convention needs to be analysed. At the second meeting
of the Signatories, Estonia took the lead in a task force
established to investigate compliance with the third pillar
of the Convention. It is expected that thiswork will bethe
start of a thorough analysis of the Estonian system re-
garding access to justice. The fact that Estonia has taken
the lead in the access to justice task force also shows its
commitment to work with all aspects of the Convention
in order to achieve full compliance.

Conclusion
The Aarhus Convention is based on participatory
demaocratic principles. Going to the heart of the state—iti-
zen relationship, the Aarhus Convention underlines the
values of astrong and stable participatory democracy. This
implies:
* an open and transparent public administration;
* apositive attitude in the public administration towards
servicing the citizens;
* that politicians and the public administration seeit as
an advantage to have public participation in the deci-
sion-making process;

» that citizens believe and experience that public par-
ticipation in the decision-making process does matter;
and

* that citizens have afundamental trust and confidence
in politicians and the public authorities.

The Party to the Convention that aims to achieve full
compliance in letter and spirit has to embrace the values
of participatory democracy.

Full compliance in Denmark can be achieved within
the current political and democratic framework. This
should however not be a pretext for doing nothing in the
future. The current possibilities of participation must be
nurtured and further devel oped without compromising the
possibilities of the public sectorsto make unpopular deci-
sions.

There are aspects concerning the ingtitutional set-up
of the municipalities and the counties, which are repre-
sented through NALAD and ACC,% which could be criti-
cised. Thetwo organisations are private organisationsand
arenot subject to provisions on accessto information. This
means that core policy issues within the organisations,
which can have great influence on environmental admin-
istration in Denmark, are kept at arm’slength from public

participation.
It scemsthereis aneed to analyse certain elements of
the implementation of pillar 111 — access to justice. This

should, however, be done in a broad discussion among
the Parties to the Convention, not only in a national dis-
cussion. The difference of opinion between the Danish
Minister of Environment and Energy and Peter Pagh ba-
sically reflectsalack of explicit definition of what consti-
tutes effective compliance with pillar I11.

Achieving full compliance in Estonia is possible but
poses challenges to the political and administrative sys-
tem as well asto the public.

It can be expected that, in many aspects, it will be con-
troversial to implement and fully comply with the Aarhus
Convention in Estonia. The Estonian public has to learn
to operate within this new sphere of rights, and politicians
and those in public administration have to figure out how
to handle the participation and to operate within, and guar-
antee, the new sphere of rights.#

To mitigate any possible compliance problems for
Estonia, it isimportant to train civil servants intensively
in order to familiarise them with the national legal frame-
work in implementing the Convention; to develop practi-
cal toolkits and guidelines; and to provide the public with
information on successful examples of public participa
tion.

It is important that future interactions between the
Estonian citizens and the authorities are successful from
the day the new rights are introduced. Bad experiences
may further contribute to the public perception that the
authorities cannot be trusted and that participation has no
effect.

High-ranking political commitment and adequatetrain-
ing of public officialsisthus paramount in order to achieve
Estonian compliance. Exchange of experienceson all po-
litical levels regarding the participatory aspects of the
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modern demacracy could be an important aspect in creat-
ing the best possible foundation for achieving compliance
with the Aarhus Convention.

Equally important is the provision of support towards
the development of abasic culture of forming associations,
organisations, clubs, societies, ownersassociationsand com-
mon interest groupsin order to strengthen the devel opment
of participatory democracy in Estonian daily life.

Whether or not and how the present Estonian system
isin compliance/non-compliancewith pillar I11 still needs
to be analysed.

Effective participatory democracy and effective com-
pliance with the Aarhus Convention are very closely
linked. The Aarhus Convention can hardly become effec-
tivein a country that is not democratic. Some of the Par-
tiesto the Convention, such as Estonia, do not have demo-
cratic traditions. They might face problems in adopting
their national regimes into democratic ones. It is impor-
tant that the Parties to the Convention devel op acommon
understanding of the fundamental values and actions
needed to develop a strong and sustainable participatory
democracy at all levels of society. It isrecommended that
emphasis be placed on promoting such a common under-
standing among the Parties, and among the officials who
carry out the work in committees and task forces.

Finally, it is recommended that focus be specifically
placed on theimplementation of and compliancewith pil-
lar Il —accessto justice — asit seemsto be the most con-
troversial pillar to implement, not only for Denmark and
Estonia, but also for other Signatories. The authors agree
with the conclusion reached at the second meeting of the
Signatories: that without pillar 111, effective implementa-
tion of the other two pillars will not be successful.?® The
future task force on accessto justice, the establishment of
which was agreed at the second meeting,? should be given
full support to develop suggestions for effective imple-
mentation of and compliance with pillar 111.%° ;

Notes

1 Thefollowing definitions are used (Weiss and Jacobson p. 4-5):
Implementation refers to measures that states take in order to make international
accords effective within their countries’ domestic law. Some accords are self-ex-
ecuting; that is, they do not require national legislation to become effective. Some
accords require the adoption of national legislation or regulationsto become effec-
tive. Countries adopt different implementation approaches.

Compliance goes beyond implementation. It refers to whether the country doesin
fact adhere to the provisions of the accord and to the implementing measures that
have been instituted. The answer cannot be taken for granted, even if laws and
regulations are in place. Measuring compliance is more difficult than measuring
implementation. It involves assessing the extent to which governments follow
through on the stepsthat they have taken toimplement international accords. Inthe
end, assessing the extent of compliance is a matter of judgement.
Effectivenessisrelated, but not identical to, compliance. Effectivenessrefersto the
effectiveness in achieving the stated objectives of the international accord and in
addressing the problems that led to the accord.

2 According to document CEP/WG.5/2000/2 — report on the second meeting —
dated 19 July 2000, section 11, eight countries have ratified the Convention. Ten
countries expect to ratify or accede before the end of 2000. Six countries expect to
ratify beforethe end of 2001. The Convention entersinto force on the ninetieth day
after the date of deposit of the sixteenth instrument of ratification, cf. Art. 20 of the
Convention.

3 The Global Environment, p. 138.

4 Immigrants or their descendants made up 6.8 per cent of the population in
1998 (www.dst.dk).

5 Bill No. L 170 on amendment of certain environmental acts, dated 20 Jan.2000.
6 Act No. 447 of 31 May 2000 on amendment of certain environmental acts.

7 In the case of Greenpeace v. the Ministry of Traffic (U1994.780) the Court
accepted Greenpeace as plaintiff.

8 A minor number of administrative environmental decisions, not covered by
Article 6 of the Convention, are still not subject to administrative appeal.

¢ Professor in Environmental Law Peter Pagh, Faculty of Law, University of
Copenhagen. See hisletter to the Parliament Committee of Environment and Plan-
ning dated 15 March 1999, annex 16 to L 170.

1 Seeannex 33to L 170 — answer to question no. 10, dated 13 April 2000.

1 SeeAct onthegoverning of themunicipalities (lov om kommunernes styrelse),
consolidate Act no. 810 of 29 October 1999.

2 NALAD and its sister organisation (Association of County Councils), which
has the same kind of organisational structure, have significant bargaining power
and influence on the decentralised environmental policy decisionsin Denmark.

3 Theprocessof enlargement of the European Union waslaunched on 30 March
1998. Negotiations are currently being held with the following twelve applicants:
Bulgaria, Cyprus, the Czech Republic, Estonia, Hungary, Latvia, Lithuania, Malta,
Poland, Romania, Slovakiaand Slovenia. The basic principle of the negotiationsis
that all the applicant countries must accept existing EU law.

4 Council Directive 90/313/EEC of 7 June 1990 on the freedom of access to
information on the environment, Official Journal L 158 , 23/06/1990 p. 0056-0058.
% Theproject isfunded under the DANCEE (Danish Co-operation for Environ-
ment in Eastern Europe) programme. DANCEE is an assistance programme ad-
ministered by the Danish Environmental Protection Agency. The purpose of
DANCEE isto help safeguard environmental and natural resources in Eastern Eu-
rope to the greatest possible extent.

16 Further information about the content, development and status of the project
can be seen on the project’s home page http://www.envir.ee/arhus.

7 “An Estonian citizen hastheright to freely choose his or her sphere of activ-
ity, profession and place of work. Conditions and procedure for the exercise of this
right may be provided by law...”.

8 “Estonian citizenshavetheright to engagein enterprise and to form commer-
cial undertakings and unions. Conditions and procedure for the exercise of this
right may be provided by law...”.

¥ WasteAct (RT 1992, 21, 296; RTI 1994; 74, 1323).

2 Upto 20,000 EEK for violating rules for mishandling hazardous waste and
up to 10,000 EEK for violating other rulesin Waste Law (§ 19).

2 WasteAct (RT | 1998, 57, 861).

2 Richard Rose, 1997, “Baltic Trends: Studiesin Co-operation, Conflict, Rights
and Obligations’, Centrefor the Study of Public Policy, University of Strathclyde,
Glasgow, UK.

% MarcMorjéHoward, “ Free Not to Participate: The Weakness of Civil Society
in Post-Communist Europe”, Centre for the Study of Public Policy, University of
Strathclyde, Glasgow, 2000.

2 The Danish Society for the Conservation of Nature.

% For further details see the discussion paper on Attitudes and Barriers to Pub-
lic Participation in Environmental Decision-Making in Estonia, COWI, May 2000
(available on the project’s home page http://www.envir.ee/arhus).

% A set-up that reflectsthelegal and economic independence of the municipali-
ties and counties from the state and the government.

27 Ontheother hand, democracy isnot introduced in Estoniasimply by comply-
ing with the Aarhus Convention. There are far more aspects of democracy than
reflected in the Convention.

% CEP/WG.5/2000/2,45.

2 CEP/WG.5/2000/2, 45.

%0 Sourcesof information: The Global Environment, Institutions, Law and Policy
by Norman J. Vig and Regina S. Axelrod, 1999; Engaging Countries— Srengthen-
ing Compliance with International Environmental Law by Weiss and Jacobson,
1998; The Notion of Public Participation in International Environmental Law by
Jonas Ebbeson, Yearbook of International Environmental Law, 1997; Aarhus-
konventionen om “borgerlige rettigheder” pa miljéomraadet — isaer i et
menneskerettighedsperspektiv by Veit Koestner, Juristen nr. 3, 1999; Environmen-
tal Law — From International to National Law, edited by Ellen Margrethe Basse,
1995; International Environmental Law and Policy by Hunter, Salzman and Zaelke,
1998; EC Environmental Law, fourth edition, by Ludwig Kramer, 1999; paper on
Attitudes and Barriers to Public Participation in Environmental Decision-Making
in Estonia, prepared by Arne Kvist Ronnest, COWI; An Implementation Guide by
Stephen Stec and Susan Casey-L efkowitz for the Regional Environmental Centre
for Central and Eastern Europe, 2000; Bill No. L 170 on amendment of certain
environmental acts dated 20 January 2000; Documents concerning Bill No. L 170
on the Internet (www.ft.dk); Act No. 447 of 31 May 2000 on the amendment of
certain environmental acts; COM (222) 402, final proposal for a Directive on Pub-
licAccessto Environmental Information; CEP/WG.5/2000/4 — Report on the first
meeting of the task force on compliance; CEP/WG.5/1999/2 — Report of the first
meeting of the Signatories; CEP/WG.5/2000/2 — Report on the second meeting of
the Signatories; CEP/WG.5/2000/8 — Proposal to create an access-to-justice task
force; Internet links, documents and Acts as referred to in footnotes.
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