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instaure le service téléphonique pour tous “à un prix abordable”. Il prévoit le main-
tien pendant un an en cas de défaut de paiement d’un service restreint au bénéfice
du débiteur saisi (appels gratuits et d’urgence et réception d’appels). Le décret
n°99-162 du 8 mars 1999 relatif au service universel des télécommunications ins-
taure une réduction sur demande du prix de l’abonnement pour certaines catégo-
ries de personnes (titulaires du revenu minimum d’insertion, de l’allocation d’adulte
handicapé ou de solidarité spécifique) et une prise en charge des dettes au cas par
cas. La demande de réduction implique que l’organisme social communique à
l’opérateur téléphonique les noms et téléphones des bénéficiaires de la réduction.
Le mécanisme de prise en charge des dettes implique le service restreint pendant la
période d’instruction du dossier et jusqu’à 75 jours après la décision sur la prise en
charge. Son coût est limité à 0.15% du chiffre d’affaires et le coût total des aides
est limité à 0.8% du chiffre d’affaires. Les coûts de ces mesures sociales sont
répartis entre les opérateurs. Il y aurait environ 2 millions de bénéficiaires et le
coût prévu lorsque le système sera tout à fait opérationnel est de 1.1 MdsFF. Pour
1999, les crédits votés sont de 104 MFF à valoir sur une année incomplète. Les
départements les plus concernés sont: le Nord (5.1 MF), les Bouches-du-Rhône(4.5
MF), Paris (4.3 MF), la Réunion (3.3 MF),  la Seine-St-Denis (3.1 MF).   La
péréquation géographique destinée à garantir que le prix du téléphone reste abor-
dable à travers toute la France devrait coûter environ 1.55 MdsFF en 2000.
41. Aux Etats-Unis, les familles pauvres dépensent 12% de leur budget pour l’éner-
gie alors que les familles médianes ne dépensent que 3.8% de leur budget. De ce
fait, la loi fédérale a établi en 1981 un régime particulier d’aide “Low-Income
Home Energy Assistance Program” (LIHEAP). L’objectif était d’aider principale-
ment les ménages les plus pauvres qui doivent consacrer une part très élevée de
leur budget à l’achat d’énergie pour usage domestique. En 1995, le programme a
distribué 1400 M$ principalement pour le chauffage de 5.1 millions de foyers (sur
un total de 92 millions de foyers dont 12 millions en dessous de 110% du seuil de
pauvreté). La loi requiert que l’aide la plus élevée aille aux ménages les plus pau-
vres ayant des besoins énergétiques les plus élevés compte tenu de la taille de la
famille. Les ménages ayant de faibles revenus bénéficient de tarifs spéciaux dans
les Etats suivants: Alabama, Alaska, Arizona, Californie, Maine, Maryland, Mi-
chigan, Massachusetts, Minnesota, Montana, New Hampshire, New Jersey, New
York, Ohio, Pennsylvanie, Rhode Island. Onze formes principales d’assistance ont
été identifiées: 1) Abandon de créances en cas de paiement régulier des factures

suivantes; 2) PIP. Aide pour couvrir la différence entre la dépense réelle pour l’éner-
gie du ménage pauvre et la dépense “normale” pour un ménage médian exprimées
en pourcentage du revenu disponible; 3) Réduction ou abandon du terme fixe et/ou
réduction du prix unitaire dans la tarification; 4) Réductions modulées avec le
degré de pauvreté; 5) Vente aux abonnés pauvres de l’énergie au prix marginal; 6)
Aide prenant en compte les ressources restant disponibles pour payer l’énergie
après paiement des dépenses de base telles que logement, nourriture et frais de
santé; 7) Réduction tarifaire au prorata des subventions reçues par l’entreprise
distributrice pour l’aide sociale; 8)Tarif réduit pour les familles dont la consomma-
tion est inférieure à un niveau déterminé; 9) Aide d’urgence pour éviter un débran-
chement imminent; 10) Moratoire au débranchement en hiver ou pendant une va-
gue de chaleur; 11) Bon d’énergie ou crédit pour l’achat d’une quantité d’énergie
(fonds directement versés à l’entreprise distributrice).
42. Ainsi en France, le Décret n°87-149 du 6 mars 1987 fixant les conditions
minimales de confort et d’habitabilité auxquelles doivent répondre les locaux mis
en location qui prévoit notamment que “les installations d’eau assurent la perma-
nence de la distribution avec une pression et un débit suffisants” pourrait utilement
être complété par l’adjonction des mots “en bon état de fonctionnement” ou “sans
fuite” après “eau”.
43. IUCN: Draft International Covenant on Environment and Development, 1995.
44. Dans le Plan National pour un Développement Durable (avril 1999), le Mi-
nistre de l’Environnement du Luxembourg précise que le Luxembourg “soutient le
principe que l’accès à l’eau potable constitue un droit économique et social fonda-
mental de toute personne”. Pour un aperçu des déclarations sur le droit de l’homme
à l’eau, voir Réf.9.
45. Le droit violé pourrait être le droit à la santé (droit à la vie, art.1) ou le droit au
respect du domicile (art.8) car un domicile qui serait privé d’ eau n’est pas “res-
pecté”  ou encore en se fondant sur l’interdiction des “traitements inhumains ou
dégradants” (art.2) car couper l’eau pourrait constituer un traitement dégradant
(par exemple WC sans eau, plus de bain ou de douche, obligation de se rendre à la
fontaine avec des seaux). Voir aussi jurisprudences Zander c.Suède (25/11/93),
Lopez Ostra c.Espagne(9/12/94 ) et LCB c.Royaume-Uni(9/6/98).
46. Monod, Jérôme: “L’intégration de la dimension sociale dans les projets d’amé-
nagement du territoire”, publié par l’ Académie de l’Eau: Conférence “La Charte
Sociale de l’Eau”, mars 1999 (pp.27-31).

The Seattle Fiasco – an Opportunity for
Environmental  Law

by Mark Halle*

When observed from the perspective of a few years,
the failure of the World Trade Organisation (WTO) Min-
isterial Conference in Seattle may well turn out to have
triggered a significant change in international governance.
It may also have had the effect of placing on the table
taboos that had been in place for decades in the world of
trade policy. The most obvious and immediate conse-
quence was the failure to agree on a new round of multi-
lateral trade negotiations. But the consequences of Seattle
go deeper still. This article argues that the failure of Seattle
opens up a number of opportunities in the field of trade
law, in particular for environmental lawyers.

The reasons for Seattle’s failure have been analysed
over and over. While there is disagreement over the pro-
portions, there seems no doubt that a diabolical mixture
of ingredients caused the fiasco to take place. These in-
cluded inadequate preparation, fundamental disagreement
between the European Union and North America on es-
sential issues, lack of political will to make concessions
to the developing countries, the overloading of WTO struc-
tures with the doubling of membership, serious misman-

agement of the conference by the host country, and its
capture by the US electoral process. The relative weight
of these different factors can be argued endlessly; the re-
sult is incontrovertible.

From the standpoint of trade and environment law,
however, the most interesting consequence of Seattle is
that everything is once again up for grabs. A few exam-
ples are as follows:

One of the tenets of the WTO has been the unitary
nature of the Uruguay Round agreements. These agree-
ments were negotiated as a package – a “single undertak-
ing,” and trade-offs in respect of one agreement may have
been made to obtain advantages in another. This leads to
the conviction that the resulting agreements, while open
to interpretation and debate about implementation, are no
longer open for any substantial change. A change in the
Agreement on Subsidies and Countervailing Measures,
for example, would likely require opening debate on the
entire Uruguay Round package because tighter restrictions
on certain subsidies may have been obtained by one group
of countries by yielding ground on market access for tex-
tiles demanded by another group.

Perhaps the most disputed agreement in the Uruguay
Round is the Agreement on Trade-Related Aspects of In-
tellectual Property Rights (TRIPS). The TRIPS agreement
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was finalised at the very end of the Uruguay Round and
was only adopted following intense pressure from the
United States, Japan and a few others and when it became
clear that the entire Round agreement could be compro-
mised without it. With the benefit of five years’ perspec-
tive, it is now clear that the TRIPS agreement raises seri-
ous concerns. These concerns are best known in the area
of environment and development, but there is a growing
feeling that TRIPS is actually a sorry piece of trade law
and could have a series of negative effects on the WTO
system as a whole.

The Agreement contains provision for regular reviews
(Article 71). These reviews, of course, were intended to
examine and debate implementation issues. Now, there is
a growing call to reconsider the TRIPS agreement as a
whole. The question is certainly being asked why articles
containing detailed provisions for the protection and en-
forcement of private property rights are given so
much more importance than others
(such as Article 7) which ar-
ticulate the objectives of the
agreement, including the
need to strike a balance be-
tween private rights and the
public good, and those (Ar-
ticles 7, 8, 40 and 66(2)) fa-
vouring the enhanced and fa-
cilitated transfer of technol-
ogy to developing countries.

It is unlikely that TRIPS
could be opened for re-ex-
amination simply on the
grounds that it has proved to
be inequitable in respect of
the developing countries. More
politically acceptable grounds include
the fact that TRIPS upset the balance between pri-
vate protection and the public interest by greatly expand-
ing the former at the expense of the latter. There is also
concern that disputes over intellectual property rights could
clog up the already overloaded dispute settlement system
and cause considerable bad will among developing coun-
tries in particular, but also among those who already feel
that the WTO gives the privileged additional weapons to
assert their power over the poor. TRIPS also creates some
serious image problems for WTO, given its appearance of
protecting corporations and rich individuals at the expense
of the poor and needy. After Seattle, this is precisely the
sort of image that the WTO should be looking to change.

A final issue relating to TRIPS could open up an even
broader area of debate. One of the pillars upon which the
entire international trading system is founded is the prin-
ciple of non-discrimination, contained in Article I of
GATT. At the border, WTO members may not discrimi-
nate between their own products and like products from
another WTO member (national treatment), nor among
like products from different members (most favoured na-
tion status). While there are a limited number of recog-
nised exceptions to this rule, “non product-related proc-
ess and production methods” (PPMs) – in other words the

way in which the product was produced rather than inher-
ent characteristics of the product itself – may not be used
as grounds for discrimination. Under current interpreta-
tions of WTO law, a tuna caught at the price of several
dolphin lives cannot be treated differently on import com-
pared to a tuna caught in a dolphin-safe manner.

In fact, the meaning of “like” product is defined no-
where in the WTO agreements, and it is likely that it could
never be. The concept is a dynamic and changing one.
Nor do the supposed exceptions set out in GATT Article
XX offer much guidance, although they allow countries
to take measures which restrict trade, provided these are
“necessary to protect human, animal or plant life or health”
(Article XX(b)) or relate “to the conservation of exhaust-
ible natural resources” (Article XX(g)).

The inability to distinguish between environmentally-
friendly and environmentally-harmful goods on the basis

of the environmental impacts inherent in their method
of production is one of the great criti-

cisms that the environmen-
tal community levels at the
trading system. It can be ar-
gued that organic coffee
and coffee grown with
abundant use of pesti-
cides and fertilizers are
not like products but in-
herently different. The
text of the WTO rules
gives little guidance.

At the same time, the
principle of non-discrimi-
nation is essential and must

be fiercely defended as the
very foundation of an equitable,

rules-based trading system. Trade policy ex-
perts are justifiably on their guard against measures

which, in their view, are protectionist in intent and im-
pact, although cast in terms of laudable social or environ-
mental goals.

Given the fundamental importance of non-discrimi-
nation to free trade, it is interesting to note that the TRIPS
agreement not only allows discrimination between like
products, but even between identical products. Generic
aspirin and brand-name aspirin are not only similar, they
are in fact exactly the same chemical compound; and yet
the TRIPS agreement allows a distinction between them
to be made in trade because the latter is protected by pat-
ent or trademark and the former is not.

Ironically, the TRIPS debate could blow open the
broader and much more fundamental debate on the basis
for non-discrimination. This debate – the so-called PPMs
debate – is in the view of this author inevitable. It should,
however, be well-prepared and should be handled with
care.

There is considerable scope for the environmental law
community to make sense of the issues before they are
captured by an inexpert public. Although it is currently
unpopular politically, the best way of ending the environ-
ment-trade conflict at WTO would be to negotiate rules
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regarding environmental aspects of trade. WTO needs a
Trade-Related Environmental Measures (TREMS) agree-
ment. Such an agreement would identify legitimate envi-
ronmental grounds for distinguishing between products
in trade – for example, grounds included in global Multi-
lateral Environmental Agreements – without threatening
the principle of non-discrimination. But the environmen-
tal community would have to accept that restrictions on

trade not covered by these rules would be WTO-illegal
and therefore subject to potential trade sanctions.

It is hard not to think that, had they known what a
failure in Seattle could trigger, the negotiators might have
been more careful to prepare the meeting properly, offer
the concessions necessary for trade liberalisation to move
forward, and be less dismissive of legitimate environmental
concerns.

Forum on Water Security

The Second World Water Forum, held in The Hague
from 17-22 March 2000, under the theme of “Guarantee-
ing Water Security in the 21st Century,” ended somewhat
indecisively.

The Forum set out to address a crisis in the world’s
water supply, where it is estimated that one billion people
are without an adequate supply of drinking water and two
billion without adequate sanitation.

The event, which was chaired by Prince Willem-Al-
exander of the Netherlands, brought together more than
4,500 experts from all over the world, international or-
ganisations, non-governmental organisations and other
interest groups.

The meeting ended with a two-day Ministerial Con-
ference, at the close of which Ministers responsible for
water management and the environment from 110 coun-
tries adopted a Declaration which, while recognising that
access to sufficient water and sanitation are basic human
needs, does not go so far as to propose a genuine global
strategy for addressing the growing shortage of water in
many of the world’s poorest countries. Ministers were
accused of failing to follow through key demands from
delegates. The Chairman noted that the overwhelming
majority of the 4,600 participants wanted recognition of
water as a basic human right enshrined in the Ministerial
Declaration.

The issues of privatisation and charging for water domi-
nated discussions at both the Forum and the Ministerial
Conference.

The Dutch co-operation minister, Eveline Herfkens,
stated that the world will face significant shortages of water
over the coming years and that leaders and the general
public must be made aware of the urgent need to resolve
the water crisis, just as the oil crisis in 1973 was success-
fully addressed.

She refuted criticism from environmental groups and
their ultra-liberal stance taken at the Forum: these organi-
sations argue that water cannot be reduced to a simple
economic commodity but is a fundamental human right.
The Minister insisted that charging for water distribution
implies that its price should reflect its economic value.
She believed that greater involvement of the private sec-
tor is an absolute necessity in increasing the efficiency of
services and attracting the considerable capital required,
which exceeds the resources of governments in this area.

Ministerial Declaration
In the Declaration adopted on 22 March, Ministers

pledged to guarantee access for all to safe and sufficient
water at a reasonable price to ensure a healthy and pro-
ductive life, and to protect the most vulnerable against
risks linked to water. They acknowledge that pollution,
unbridled use of resources, changes in land-use, climate
change and many other factors threaten water resources
and original ecosystems.

In order to combat the growing shortages – which, as
Ministers indicated, most affect the poorest countries – it
is essential that the true value of water be recognised.

To this end, they believe it is necessary to manage water
in a manner that enhances its economic, social, environ-
mental and cultural value, and to charge for water supply
services on the basis of real costs. They emphasise, how-
ever, that this approach must reflect a need for fairness,
whilst taking account of the poorest and most under-privi-
leged.

The challenges are identified as: meeting basic needs
(universal access to adequate supplies of safe water); se-
curing food supply; protecting ecosystems; sharing water
resources (peaceful co-operation and the development of
synergies between different uses of water at all levels);
managing risks (natural catastrophes and epidemiologi-
cal problems); and valuing water and governing water
wisely to ensure that the public and the interests of all
stakeholders are included in the management of water re-
sources.

Ministers recognise in this context the need for insti-
tutional, technological and financial innovations in order
to meet these challenges. They also believe that the pri-
vate sector has a role to play and advocate that integrated
management of water resources should take account of
all resources and all players.

However, there are no concrete proposals for a strat-
egy or action plan. Ministers pledge to pursue collabora-
tion and synergies in order to translate principles into ac-
tion and outline targets and strategies to ensure the chal-
lenge of water security is met.

Ministers also agreed to meet periodically to review
progress. Their next meeting is planned for 2002, in Bonn,
Germany, in the context of the review of the implementa-
tion of Agenda 21, ten years after the United Nations Con-
ference on Environment and Development (UNCED).


