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Sea Turtle Conservation: An “Illegal” Trade Barrier?
by Elly Benson*
Introduction: By-catch and the Public
Response
In fisheries around the globe, by-catch is a serious threat
to marine organisms. By-catch includes both non-target
species (e.g. fish, seabirds, turtles and marine mammals)
and immature individuals of the target species. Experts
estimate that discarded by-catch accounts for around 30
per cent of the global catch.1 Several international agreements have addressed the issue of by-catch, including the
1982 United Nations Convention on the Law of the Sea,
the 1992 Earth Summit’s Agenda 21 and the 1999 Sixth
Conference of the Parties to the Convention on Migratory
Species. Despite these calls for selective fishing practices
and minimizing by-catch, these non-binding agreements
did little to decrease the 17.9–39.5 million tons of nontarget species caught each year.2
Despite the major environmental damage inflicted by
non-selective fishing practices, the problem of by-catch
has generally failed to capture the public imagination. Bycatch is not visible to consumers and the usual victim, fish,
is not highly charismatic. When the victims are highly
charismatic animals, such as sea turtles or dolphins, the
US public is much more likely to demand conservation
measures. In the case of sea turtles, the unilateral application of US environmental law created international trade
disputes brought before the World Trade Organization.
Despite the WTO’s original finding that the US law violated the General Agreement on Tariffs and Trade (GATT),
*

Stanford University, School of Law, USA.

the USA’s actions ultimately led to cooperative global
efforts to protect endangered sea turtles.

Sea Turtles and the Shrimp Trawler Threat
All seven species of sea turtles are currently endangered or threatened and are granted the highest level of
protection under the Convention on International Trade
in Endangered Species (CITES).3 Five of these species
(hawksbill, green, leatherback, Kemp’s Ridley and
loggerback) are found in US waters and are therefore protected under the US Endangered Species Act.4 During the
1970s, dead turtles washing ashore on US beaches raised
public awareness about the need to protect sea turtles. At
the 1979 World Conference on Sea Turtle Conservation
in Washington, DC, shrimp trawling nets were identified
as a major culprit in turtle mortality.5 A (US) National
Marine Fisheries Service study also found that the greatest threat to the turtles comes from shrimp trawlers, which
use fine mesh nets in areas of high species diversity.6 Other
threats include direct hunting and loss of coastal habitat.7
Shrimp trawlers are highly wasteful, accounting for
37.2 per cent of global commercial fisheries’ discards with
an average of 5 kg of by-catch per 1 kg of shrimp.8 On
average, shrimp trawlers discard 85 per cent of total catch,
creating over 4 million tons of waste per year.9 Although
turtles can stay underwater for long periods of time, they
suffocate and drown when they are caught in shrimp
trawler nets and are unable to come to the surface to
breathe.10 Environmentalists estimate that 150,000 turtles
➼
per year are killed by shrimp trawlers.11
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Turtle Excluder Devices and the Labelling
Scheme
In the 1980s, the National Marine Fisheries Service
invented Turtle Excluder Devices (TEDs – also called
Trawling Efficiency Devices) to reduce by-catch by shrimp
trawlers.12 TEDs are hard metal grids or soft webbing panels placed in shrimp nets to exclude and provide an escape route for captured turtles.13 As the net moves forward in the water, small organisms such as shrimp move
through the bars of the TED into the net while larger organisms such as sea turtles bump into the bars and are
guided out of a trapdoor.14 In February 2003, the National
Marine Fisheries Service increased size requirements for
escape openings on the devices to ensure that even the
largest species could escape from the nets.
The devices reduced sea turtle by-catch by 97 per cent
and finfish by-catch by 50–60 per cent.15 Other benefits
included an increased value of prawns because fewer were
crushed by by-catch, and decreased fuel and equipment
costs because less mass was towed.16 TEDs are relatively
cheap, selling for US $50–400, and although the original
TEDs were heavy and unwieldy, lighter collapsible versions were quickly developed.17 Despite these benefits,
implementing TEDs faced domestic and international resistance.18
A 1989 law required that all US shrimp trawlers use
TEDs. US domestic policy, however, was inadequate because sea turtles are highly migratory. International action was necessary to protect the turtles since their migration patterns do not respect national boundaries.19 The USA
has tried several approaches over the years, including a
market-based approach (consumer preference labelling
scheme), a regulatory regime (unilateral embargo action),
and a consensus agreement (a multilateral, negotiated convention).20
After the Earth Island Institute’s Sea Turtle Restoration Project publicity campaign, shrimp labelled as “turtle
safe” enjoyed greater sales in the USA.21 The World Trade
Organization found that private labelling schemes do not
violate free trade rules if they do not discriminate between
domestic and foreign products.22 Although labelling rewarded compliant companies (those that used TEDs), a
high level of fraudulent label use was possible.23 Clearly,
a stricter policy was necessary to protect the sea turtles at
an international level.

US Embargoes in the Caribbean and Beyond
The next approach by the USA – which imports 80
per cent of its shrimp – was trade embargoes on shrimp
from nations that did not employ measures to protect sea
turtles from shrimp trawling.24 These unilateral sanctions
were to be enforced domestically and responded to the
need to protect the highly migratory sea turtles. The 1989
Conservation of Sea Turtles: Importation of Shrimp Law,
a rider to the 1989 appropriations bill, required foreign
nations to be certified as having sea turtle conservation
standards comparable to the USA’s in order to import
shrimp. Non-compliant nations were to be subject to trade
embargoes.25 The law provided a three-year deadline for
compliance and called for US-initiated negotiations for
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multilateral agreements on sea turtle conservation.26 Countries could also be certified if their shrimp trawlers operated in cold waters where there were no sea turtles or if
their shrimp fishermen used only artisanal gear.27 Support
for this bill, Section 609 of Public Law 101-162, came
from environmentalists as well as shrimp industry representatives concerned that turtle-unsafe shrimp imported
from other countries would be cheaper than turtle-safe
shrimp harvested by American shrimpers.28 US shrimpers
wanted to level the playing field, despite the equity issues
raised by a wealthy nation unilaterally imposing technology standards on poorer nations.29 Clearly conservation
was not the USA’s sole concern; the law also aimed to
protect US shrimpers under pressure from the overcapitalized shrimp fishery.30
In 1991 it became illegal to import shrimp from a country that had not received certification by the Department
of State that it met certain conservation requirements.31
The Department of State interpreted the new law as limiting the embargo to the Caribbean region through which
US turtles migrate. Trade sanctions were imposed on 14
of the 16 shrimp-harvesting Caribbean nations, which were
granted three years to meet US standards. By 1997, all but
two were certified as compliant.32
Environmental organizations fought to have the geographic scope of the law extended beyond the Caribbean
region. In 1992, the Earth
Island Institute filed suit
against the Secretaries of
State and Commerce for
failing to certify that all
nations exporting shrimp
to the USA had regulatory
programmes and incidental take rates equivalent to
those of the USA. 33 In
1996, the USA placed a
ban on the import of all shrimp from any uncertified nation.34

International Cooperation in the Americas:
A Multilateral Approach
In 1992, in response to the lawsuit and fearing an embargo like the dolphin-unsafe tuna embargo, Mexico said
that it would require protection of sea turtles.35 In the
Americas, international cooperation has characterized the
sea turtle issue. The 1996 Inter-American Convention for
the Protection and Conservation of Sea Turtles (IAC) established sea turtle conservation programmes in signatory
nations and required that each Party’s shrimp trawl vessels use properly-installed, functional TEDs.36 The international agreement automatically results in certification
of signatory nations; recognizes ecological, cultural and
sociopolitical differences; promotes multilateral cooperation and regional management accords; and considers subsistence takes and habitat conservation.37
The Convention created two bodies: the Consultative
Committee to review country reports and information on
the protection of sea turtles and their habitats (including
environmental and cultural impacts of conservation meas-
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ures), and the Scientific Committee to review the effectiveness of conservation efforts and recommend measures
for further protection.38 This treaty includes a WTO subservience clause, omits reference to other harmful fishery
impacts, and leaves many unanswered questions about
funding and infrastructure support. Enforcement is another
issue of importance, although the US trade sanctions act
as a default enforcement mechanism.

Appeals to the World Trade Organization
The USA’s unilateral embargoes angered many
shrimp-exporting nations, especially those outside of the
Americas that did not receive preferential treatment and
were not included in a multilateral agreement like the IAC.
In March 1996, the ASEAN nations together with India,
Pakistan, Hong Kong, Korea, Australia, Mexico and Venezuela protested to the WTO about the US’s law.39 In 1997,
India, Malaysia, Pakistan and Thailand requested a WTO
dispute settlement board to consider the legality of the
embargo. These countries claimed that the embargo was
an unfair trade barrier that violated Article XI of the GATT,
which states that WTO members shall not impose import
restrictions. The USA argued that the restrictions were allowable exceptions under Article XX(b) for the protection of animal life or health and Article XX(g) for the conservation of exhaustible natural resources. The Panel
agreed with the complainant nations that the endangered
turtles were not an exhaustible resource and found the US
measures to be an unjustifiable discrimination and barrier
to free trade.40 In effect, the ruling stated that domestic
environmental laws could not interfere with free trade.
Environmental non-governmental organizations
(NGOs) submitted an amicus curiae (friend of the court)
brief to the WTO dispute resolution panel during these
proceedings. The NGOs aimed both to provide the WTO
with scientific information on the status of sea turtles and
give legal arguments for the interpretation of WTO rules
in the context of international norms of sustainable development.41 The dispute panel, however, rejected the brief,
confirming a widespread suspicion that the secretive organization was closed to civil society.
When the USA lodged an appeal to the panel’s decision in 1998, the Appellate Body found that the US law
was justified under Article XX(g) because sea turtles are
an exhaustible resource, but not under the general provisions of Article XX because the law arbitrarily and unjustifiably discriminated among WTO members.42 The USA
had provided Caribbean nations with financial and technical assistance and adequate compliance times, while the
four complainant nations did not enjoy these benefits.43
The Appellate Body also noted the USA’s inadequate efforts to secure international agreements with the complainant nations.
The Appellate Body emphasized that the US environmental law did not violate WTO obligations, especially in
light of the WTO Agreement preamble endorsing sustainable development and environmental protection.44 But the
panel also emphasized that such laws must not unjustifiably discriminate among WTO members.45 Notably, the
Appellate Body accepted an amicus brief submitted by
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environmental NGOs and overturned the earlier ruling that
submissions by civil society could not be considered.46
The USA agreed to comply with the Appellate Body’s
findings in a manner that did not jeopardize its commitment to sea turtle protection.
In October 2000, Malaysia challenged US implementation of the Appellate Body ruling, claiming that the ruling mandated the removal of trade embargoes. A WTO
dispute settlement panel agreed with the USA that the
Appellate Body ruling did not require changing domestic
law or lifting the embargoes, and found that the USA had
complied by modifying certain aspects of the law’s implementation and by pursuing a multilateral agreement for
sea turtle conservation.47
The panel noted that the USA had revised shrimp–
turtle guidelines to provide more due process to exporting
nations and tried to negotiate a sea turtle conservation
agreement with Asian nations.48 Furthermore, the USA
had provided training in the design, construction, installation and operation of TEDs to several Asian nations.49 The
revised Department of State guidelines also increased the
transparency and predictability of decision-making under
the US shrimp–turtle law.50 And, to the chagrin of many
environmentalists, the USA began to import shrimp from
uncertified nations if a government official from the exporting nation certified that the individual shipment was
harvested in a turtle-safe manner.51 Consequently, in September 1998, the Turtle Island Restoration Network and
others filed an ultimately unsuccessful domestic challenge
to these revised guidelines as contrary to Congress’ intent
under Section 609.

Conclusion
The USA’s unilateral approach to sea turtle conservation placed an unfair burden on shrimp-exporting developing nations which, unlike the Caribbean nations, did
not receive special attention. Their complaints to the WTO
were valid in that the US policy discriminated among WTO
members. The original WTO decision inappropriately attempted to dictate US domestic environmental policy in
the context of international trade, but the Appellate Body’s
decision reasonably asserted that environmental laws can
affect trade if they do not discriminate among WTO members. The USA’s compliance with the Appellate Body’s
decision has translated to increased international cooperation without sacrificing sea turtle protection.
Although the USA’s original strategy of applying trade
restrictions represents a unilateral approach to global environmental policy, the import restrictions succeeded in
their ultimate goal of reducing turtle mortality in shrimptrawling operations. Had the USA tried to forge a voluntary, non-binding international agreement for sea turtle
conservation in the early 1990s instead of unilaterally applying enforceable embargoes, more sea turtles would be
dying in shrimp trawler nets today.
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Elizabeth Haub Prize
2001 Award
The 2001 Elizabeth Haub Prize for exceptional
achievements in the field of environmental law was
awarded on 23 October 2002 in Brussels to Ludwig
Krämer.
The speeches made on that occasion, on behalf of the
University of Brussels (ULB) and the International Council for Environmental Law (ICEL), are printed below.
The presentation made by the Laureate, entitled “Droit
de l’environnement et société ouverte – le monde, l’Europe
et les juristes” follows on p. 81.
The texts are reproduced, as delivered, in French.

La manifestation de ce jour rassemble les membres du
jury, les différentes autorités et les amis concernés par la
remise de cette haute distinction qu’est le prix Elizabeth
Haub. Celui-ci reconnaît, cette année, une carrière internationale talentueuse vouée dans son ensemble à l’élaboration et à la mise en oeuvre du droit européen de l’environnement: Le Professeur Ludwig Krämer.

Allocution du Recteur honoraire de l’ULB,
Jean Michot
Chaque année, approximativement à la même époque,
nous retrouvons les représentants du Centre International
du droit de l’environnement pour distinguer, parmi les
meilleurs, l’un de ceux qui ont contribué au développement de nos connaissances en matière de protection du
milieu.
C’est l’occasion d’accueillir au sein de notre Institution une personnalité scientifique de renom à laquelle se
joignent d’éminents collègues d’origine et de formation
diverses.
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From left to right: Charles Hilti, Françoise Burhenne-Guilmin, Alexandre Kiss,
Ludwig Krämer and Jean Michot
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