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UNFCCC

Too Many Compromises?
by Maria Socorro Z. Manguiat”

Background

Since the adoption of the Kyoto Protocol (KP) at the
Third Session of the Conference of the Partiesto the United
Nations Framework Convention on Climate Change
(UNFCCQC) held in Kyoto, Japan from 1 to 10 December
1997 (COP 3), Partiesto the UNFCCC have been attempt-
ing to spell out the implementing details for the KP. (See
also Environmental Policy & Law (EPL), Vol. 28 (1998),
No. 3-4, at page 160.) While only the Conference of the
Parties serving as the meeting of the Partiesto the Proto-
col (COP/MOP) may adopt rulesrelating to the Protocol,
it is necessary to define many of these rules before the
first COP/MOP (CMP) to ensurethat Partieswho are con-
sidering the ratification of the Protocol have a clear idea
of the responsibilities they will take on as a Party to the
Protocol, and to facilitate the smooth transition into the
Protocol. A quick survey of the provisions of the Proto-
col indicatesthat COP/MOP is expected to adopt an over-
whelming number of decisions at its first session, if the
Protocol isto be properly implemented. Itisonly through
preparatory work done through the UNFCCC COP and
its subsidiary bodies that COP/MOP can hope to adopt
many of the decisionsit isrequired to, mainly through the
system of draft CMP decisions that COP/MOP will be
asked to consider at itsfirst session.

The Buenos Aires Plan of Action (BAPA) adopted at
COP4in 1998 (Decision 1/CP4 found in FCCC/CP/1998/
16/Add.1) set out priority issuesrelating to the UNFCCC
and the KP that Parties were required to work on, with a
view towards adopting decisions on these issues by COP
6 (seeaso EPL Vol. 29 (1999), No. 1 at pp. 2 and 55-59).
Unfortunately, agreement on many of these issues could
not be reached at COP 6, held at The Hague, Netherlands
from 13 to 25 November 2000 (see EPL Vol. 31, No.1
(2000) at page 27). In an attempt to move negotiations
forward before COP 7, aresumed session of COP 6 (COP
6his) washeld in Bonn, Germany from 16 to 27 July 2001
(see EPL Vol. 31, No 4-5 (2001) at pp. 190 and 255).

COP 6hisresulted in the adoption of the Bonn Agree-
ments on the Implementation on the BAPA (Decision 5/
CP6, found in FCCC/CP/2001/5). The Bonn Agreements
identify the core elements for the implementation of the
BuenosAires Plan of Action. Two types of decisions had
been forwarded to COP 7, i.e., those that were forwarded
for adoption (found in FCCC/CP/2001/5/Add.1) and those
forwarded for elaboration, compl etion and adoption (found
in FCCC/CP/2001/5/Add.2). The first set of decisions,
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although unbracketed, were forwarded to COP 7, since
the Parties had agreed on the adoption of all decisions as
part of apackage. These decisions dealt with matterssuch
as capacity-building, development and transfer of tech-
nology, and guidance to the financial mechanism. The
core elements contained in the Bonn Agreements were
intended, among others, to guide the Parties in agreeing
on the texts of the second set of decisions, which covered
i ssues such as the mechanisms, compliance and reporting
reguirements.

COP-7

From 29 October to 9 November 2001, morethan 1,500
persons gathered at the Palais des Congrésin Marrakesh,
Morocco to attend the Seventh Session of the Conference
of the Parties to the United Nations Framework Conven-
tion on Climate Change (COP 7).

Marrakesh was a crucial point for climate change ne-
gotiations, a process that many entered with the hope that
it would bring to aclose two years of intense negotiations
on rulesthat would elaborate on the provisions of the KP.
Few, if any, believed that the Parties could afford once
again to reach a stalemate at the talks. Momentum had,
after al, been built at Bonn during COP 6his. At Bonnin
COP 6his, the foundation had been laid for further discus-
sions on the details for implementing the KP through the
Bonn Agreements. Moreover, with callsfor the entry into
force of the KP in time for the World Summit on Sustain-
able Development (WSSD), which will take place from
26 August to 4 September in Johannesburg, South Africa,
it was necessary to set out detailsthat would aid countries
in deciding whether to ratify the KP. The importance of
ratification, especially by developed country Parties (“An-
nex | Parties”) of the Protocol, could not be ignored, and
was often used by negotiating blocsto obtain concessions
from other groups that did not agree with their positions.
Under Article 25 of the Protocol, no less than 55 Parties
to the UNFCCC, including Annex | Parties which ac-
counted for at least 55 per cent of thetotal carbon dioxide
emissions of Annex | Partiesin 1990, must ratify the Pro-
tocol.

It was thus with much relief that climate change Par-
ties and observers, a third of whom were aready at the
airport when the plenary resumed in the morning of 10
November 2001, learned that night-long, high-level,
closed-door negotiations had resulted in the adoption by
the COP of a set of decisions known as the Marrakesh
Accords (found in FCCC/CP/2001/13, Add.1 to 4). Ac-
companying the Marrakesh Accords was the Marrakesh
Declaration, which will be forwarded to the WSSD for its
consideration.
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The set of decisions and annexes which embody the
Marrakesh Accords and the Marrakesh Declaration, will
be the subject of much discussion and analysis in the
months to come. This article sets out some of the high-
lights of the Marrakesh Accords. Freguent references
will be made to the Bonn Agreements, asthese set out the
basic principles governing the decisions in Marrakesh.

Land Use, Land Use Change and Forestry

Therulethat theimplementation of land use, land use
change and forestry activities (LULUCF) contributes to
the conservation of biodiversity and sustainable use of
natural resources was elevated to the level of a principle
that should govern LULUCEF activities under the Bonn
Agreements. The Bonn Agreements also specify which
type of LULUCEF activitiesmay count towards fulfilment
of an Annex | Party’s GHG reduction commitments. For-
est management, cropland management, grazing land man-
agement and revegetation are eligible LULUCF activities
under Article 3.4 of the Protocol.
Afforestation and reforestation are
theonly eligibleactivitiesunder Ar-
ticle 12 of the Protocoal, i.e., the
clean development mechanism
(CDM). Inrequesting the Subsidi-
ary Body for Scientific and Tech-
nological Advice (SBSTA) to de-
velop definitionsand modalitiesfor
including afforestation and refor-
estation projects under the CDM in
the first commitment period (2008
to 2012), COP requests SBSTA to consider, among oth-
ers, the issue of socio-economic and environmental im-
pacts.

Decision 11/CP7 on LULUCF reiteratesthe provisions
of Bonn Agreements and elaborates on them. Thus, the
Decision includes a draft CMP Decision with an annex
that defines the pertinent LULUCF activities, provides
guantitative caps for the use of these activities, and spells
out basic accounting rulesthat will require greater elabo-
ration through the work of SBSTA and the Intergovern-
mental Panel on Climate Change (IPCC). In addition,
Decision 15/CP.7 on the principles, nature and scope of
the mechanisms emphasizes that environmental integrity
is to be achieved, inter alia, through “sound and strong
principles governing land-use, land use change and for-
estry activities.”

The manner in which LULUCEF activities can contrib-
uteto the conservation of biodiversity and sustainable use
of natural resources, and the parameters to be used for
measuring that contribution, will bearich areafor discus-
sion, especialy inlight of the requirement under the draft
CMP Decision on guidelines for the preparation of the
information required under Article 7 of the KP (annex to
Decision 22/CP.7). The annex to this draft Decision re-
guiresAnnex | Partiesto provide adescription of any na-
tional legidlative arrangements and administrative proce-
dures that seek to ensure that the implementation of
LULUCEF activities “also contributes to the conservation
of biodiversity and sustainable use of natural resources.”

Compliance

Undoubtedly one of the greatest achievements of COP
7 isthe agreement on the rules governing the compliance
system. Decision 24/CP.7 on procedures and mechanisms
relating to compliance defines the composition of the
Compliance Committee, which has two branches, the
facilitative branch and the enforcement branch. It also
lays out the general procedures for cases brought before
the Committee, including an expedited procedure that will
apply when aquestion of implementation relates to eligi-
bility requirements under Articles 6 (joint implementa-
tion), 12 (CDM) and 17 (emissions trading) of the KP.

The expert review teams, aParty with respect toitself,
or any Party with respect to another Party, supported by
corroborating information, may raise questions of imple-
mentation. Draft provisions on a Party’s right to raise a
guestion of implementation with regard to another coun-
try proved to be one of the most difficult points of nego-
tiations on compliance, but was retained.

Consequences to be applied by
both branches of the Compliance
Committee are also indicated.
These consequences include a de-
duction of 1.3 times of an Annex |
Party’semissionsin excessof itsas-
signed amount for thefirst commit-
ment period, to be taken from the
assigned amount for the second
commitment period. The enforce-
ment branch may adopt a decision
only with the assent of a majority
of at least three-quarters of the members present and vot-
ing, including a majority of Annex | Parties and a major-
ity of non-Annex | Parties.

A Party against whom a final decision is taken may
appeal to the COP/MOP if the former believesit has been
denied due process. Such adecision stands pending deci-
sion on appeal, and may be reversed upon a three-quar-
ters mgjority vote by the COP/MOP.

A strong areaof disagreement during negotiationswas
the binding nature of the compliance system. Article 18
of the KP states, in part, that “[a]ny procedures and mecha-
nisms under this Article entailing binding consequences
shall be adopted by means of an amendment to the Proto-
col.” Parties have chosen to deal with thisissue by not-
ing, in the eighth preambular paragraph of the Decision
on compliance, that “it is the prerogative of the Confer-
ence of the Parties serving as the meeting of the Partiesto
the KP to decide on the legal form of the procedures and
mechanisms relating to compliance.”

Compliance was linked to the issue of mechanisms,
with Parties disagreeing on whether acceptance of the
compliance system should be a requirement for eligibil-
ity under the mechanisms. In the end, the Parties tackled
this issue in an indirect manner. They agreed to recom-
mend to the COP/MOP, viathedraft CMP Decision which
is annexed to the general mechanisms Decision, that eli-
gibility to participate in the mechanisms will depend on
compliance with methodological and reporting require-
ments under Articles5.1,5.2, 7.1 and 7.4 of theKP. The
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enforcement branch of the Compliance Committee will
exercise oversight of compliance with these provisions.
Since the COP/MOP may decide not to adopt the proce-
dures, there is the question of how eligibility for partici-
pation in the mechanismswould be determined in the ab-
sence of acompliance system, or an alternativeto it.

In viewing the compliance system, one must note that
the procedure links up with at least two other provisions
of the KP, namely, the multilateral consultative process
(MCP) referred toinArticle 13 of the UNFCCC and Arti-
cle 16 of the KR, and Article 14 of the UNFCCC and Arti-
cle 19 of the KP, the dispute settlement procedure. With
regard to the MCP, on which discussions have been rel-
egated to the background as negotiations on the compli-
ance mechanism intensified, no rules have yet been
adopted, and it is unclear whether work on thisissue will
resume in the near future. The relationship among these
various procedures, as well as the links to the expert re-
view teams and the review of national communications,
would be an interesting areafor legal expertsto explore.

SynergiesAmong the Rio Conventions

The Marrakesh Ministerial Declaration calls for the
continued exploration of the synergies between the
UNFCCC, the Convention on Biological Diversity (CBD),

and the United Nations Convention to Combat Desertifi-
cation in those Countries Experiencing Serious Drought
and/or Desertification, Particularly in Africa (CCD). In
thisregard, ajoint liaison group is being formed with the
CCD and CBD “to assess linkages across conventions
and to promote cooperation and coherence.” (Input to the
World Summit on Sustainable Development: Note by the
secretariat, found in FCCC/CP/2001/10.) An important
aspect of exploring these synergies will be analysing the
legal and ingtitutional arrangements that will help pro-
mote the complementarities that are sought.

Conclusion

There are mixed reactions about what was achieved in
Marrakesh. On the one hand, there is relief that a set of
rules have been agreed upon by the Partiesat COP 7. On
the other hand, many are dissatisfied with the actual rules
adopted, pointing out the many compromises that had to
be made, compromisesthat extended to revising what had
been agreed upon in Bonn. Regardless of how one sees
theresults, thefact isthat the playersin the climate change
arena now have a set of binding decisions with which to
proceed to map out their work for future years, and acon-
crete basisfor recommending engagement, or non-engage-
ment, in the climate change process. @:}



